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Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 


Civ. 


■* 


Macaulfy Whiting, 
against 

Dow Chemical Company, 
- 1 - 


Plaintiff, 


Defendant. 


Plaintiff Macauley Whiting, by his attorneys Dewey, 
Ballantine, Bushbv, Palmer & Wood, for his Complaint 
in this action, alleges the following: 

1. This action is brought to determine a controversy 
arising under Section 16(b) of the Securities Exchange 
Act of 1934 (“1934 Act”), 15 U.S.C. ^78p(b), and this 
court has jurisdiction under that Section and under 
Section 27 of said Act, 15 U.S.C. $ 78aa. 


2. This is an action for a declaratory judgment pur¬ 
suant to 28 U.S.C. $ 2201, for the purpose of determining 
a question of actual controversy between the parties, as 
fully set forth below. 


3. At all times relevant to the Complaint in this action, 
plaintiff Macauley Whiting was a director of defendant 
Dow Chemical Company (“Dow”). 

4. At all times relevant to the Complaint in this action, 
the common stock of Dow was an equity security registered 
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Complaint. 

and traded on the New York Stock Exchange, Inc., a 
national securities exchange, and was not an exempted 
security within the meaning ,i Section 3(a)(12) of the 
1934 Act, 15 U.S.C. $ 78c(a)(I2). ' ' ’ 

5. On December 27, 1973, Macauley Whiting exercised 
an option granted to him by Dow to purchase 21,420 shares 

1 } !? ™™ mon stock of Dow at an aggregate option price 
of $520,774. 

6. Macauley Whiting did not purchase or sell any secu¬ 
rities of Dow, other than those described in Paragraph 5 
of this Complaint, during the six months prior to the 
exercise of the option in question on December 27, 1973 - 
nor has he purchased or sold any securities of Dow from 
December 27, 1973, to the date of this Complaint. 

7. During the six months prior to the exercise of this 
option by Macauley Whiting, his wife Helen Whiting sold 
a total of 29,770 shares of the common stock of Dow at 
various prices. 

8. Helen Waiting did not purchase or sell anv securi¬ 
ties of Dow, other than those described in Paragraph 7 
of this Complaint, during the six months prior to the 
exercise by Macauley Whiting of his stock option on 
December 27, 1973; nor has Helen Whiting purchased or 
sold any securities of Dow from that date to the date of 
this Complaint. 

xi 9 ' P ™ xy statement iss, »ed to its shareholders on 

. larch 22, 1974, Dow asserted that Macauley Whiting’s 
exercise of his option to purchase the common stock of 
l ow and Helen Whiting’s sales of her common stock of 
f ow m a> have resulted in the liability of Macauley 
Whiting to Dow under Section 16(b) of the 1934 Act and 
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Complaint. 

that Dow may submit this question to a court for resolu¬ 
tion. 

10. Dow has advised Macauley Whiting that, pursuant 
to Section 16(h) of the 1934 Act and Rule 16b-6, Dow must 
receive a payment based on Macauley Whiting’s exercise 
of his option and Helen Whiting’s applicable sales. 

Wherefore, plaintiff Macauley Whiting demands de¬ 
claratory judgment pursuant to 28 U.S.C. V2201 that he 
is not liable to defendant Dow Chemical Company fe~ <v 
amount under Section 16(b) of the Securities Excnange 
Act of 1934,15 U.S.C. % 78p(b). 

Dated: New York, New York, April 29, 1974. 

Dkwky, Ballantine, Bushby, Palmer 

& Wood 

By /s/ Russel H. Beatie, Jr. 

A member of the firm 
Attorneys for Plaintiff 
Macauley Whiting 
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Answer and Counterclaim. 


[SAME TITLE] 


Defendant, The Dow Chemical Company, by its attor¬ 
neys Wilmer, Cutler & Pickering, for its Answer in this 
action, says the following: 

1. Admits the allegations of paragraphs 1 through 5, 
7, 9, and 10 of the Complaint. 

2. Admits on information and belief the allegations of 
paragraphs 6 and 8 of the Complaint. 

3. Denies that plaintiff is entitled to the relief prayed for 
in the Complaint. 

Counterclaim 

By way of a counterclaim against plaintiff, defendant al¬ 
leges the following: 

1. The allegations of paragraphs 1 through 10 of the 
Complaint are hereby incorporated by reference. 

2. Plaintiff was a beneficial owner of the 29,770 shares 
of the common stock of defendant sold by plaintiff’s wife, 
Helen Whiting, as described in paragraph 7 of the Com¬ 
plaint. 

Wherefore, defendant demands judgment against plain¬ 
tiff, pursuant to Section 16(b) of the Securities Exchange 
Act of 1934, 15 U.S.C. $ 78p(b), in the amount of the profits 
realized on the purchases and sales described in paragraphs 
5 and 7 of the Complaint. 

Wilmer, Cutler & Pickering 

- By 

A Member of the Firm 
Attorneys for Defendant 

Of Counsel: The Dow Chemical Company 

Paul R. Grand 
Poletti, Friedin, Prashker, 

Feldman & Gartner 

Dated: June 13, 1974 
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Reply to Counterclaim. 


[SAME TITLE] 


Plaintiff Macauley Whiting, by his attorneys, Dewey, 
Ba! Ian tine, Bushby, Palmer & Wood, for his Reply to the 
Counterclaim set forth in the defendant’s Answer in this 
action, says the following: 

1. Admits the allegations incorporated by reference in 
paragraph 1 of defendant’s Counterclaim. 

2. Denies the allegation contained in paragraph 2 of 
defendant’s Counterclaim. 

Affirmative Defense 

For his affirmative defense to defendant’s Counterclaim, 
plaintiff alleges that the Counterclaim fails to state a 
claim for which relief can be granted. 

Wherefore, plaintiff Macauley Whiting demands judg¬ 
ment dismissing defendant' Counterclaim and awarding 
the relief sought in his Complaint. 

Dated: New York, New York, July 8, 1974. 


Dewey, Ballaxtine, Bushby, Palmer & Wood 

By Russel II. Beatie, Jr. 

(a member of the firm) 

Attorneys for Plaintiff Macauley Whiting 


/ 




Pretrial Order. 


[SAME TITLE] 


Stipulated Facts 

3. The parties stipulated that the following facts are 
not in dispute in this action. Each party reserves the 
right to object to the materiality of these stipulated facts 
and their relevancy to the issues. 


4. Plaintiff Macauley Whiting (“plaintiff”) has con¬ 
tinuously been a director of defendant The Dow Chemical 
Companj (“defendant”) since 1959. 

! , I a,ntlff has bf>, ‘ n continuously married to Helen 

\/ >W wu! 1 "* ( : MrS ‘ VVhitin K”) *** 1945. Plaintiff and 
Mrs. Whiting have six children and maintain a common 
marital residence in Midland, Michigan. 

d. At all times relevant to this action, the common stock 
oi defendant was an equity security registered and traded 
on the New York Stock Exchange, Inc., a national securi- 
jes exchange, and was not an exempted security under 
the meaning of Section 3(a) (12) of the Securities Ex¬ 
change Act of 1934 (“1934 Act”), 15 U.S.C. § 78c(a)(12). 

7. During the six months prior to December 27, 1973 
Helen Dow Whiting sold the following quantities of the’ 
common stock of Dow on the dates specified: 
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Pretrial Order. 


Trade Date 

No. of Shares Sold 

Net Proceeds 

September 17, 1973 

2,000 

$113,249.72 

September 18, 1973 

2,700 

151,812.27 

September 18, 1973 

5,300 

298,001.88 

November 6, 1973 

200 

11,251.49 

November 6, 1973 

3,000 

169,897.38 

November 6, 1973 

1,800 

101,038.44 

November 6, 1973 

500 

28,441.43 

November 7, 1973 

800 

45,696.84 

November 7, 1973 

3,700 

212,272.65 

November 13, 1973 

1,300 

71,338.35 

November 13, 1973 

1,700 

92,438.86 

November 13, 1973 

800 

43,900.63 

November 13, 1973 

70 

3,844.35 

November 30, 1973 

5,800 

296,738.26 

November 30, 1973 

100 

5,141.03 

- 

29,770 

$1,645,063.58 


8. On June 10, 1969, plaintiff was granted an option by 
defendant for the purchase of 7,140 shares of common 
stock in defendant at a price of $72.9375 per share. The 
option would have expired if not exercised prior to June 
10, 1974. 

9. Because of later stock splits, the shares covered by 
plaintiff’s option increased to 21,420 shares at an exercise 
price of $24.3125 per share. 

10. On December 27, 1973 plaintiff exercised his option 
to purchase 21,420 shares of common stock in defendant 
at an aggregate option price of $520,774.00. 

• ••••• 



All 


Excerpts From Transcript of Proceedings. 


[SAME TITLE] 


Before: Hon. Robert J. Ward, District Judge. 

New York, October 7, 1974; 

10:00 o’clock a. in. 

Appearances: 

Dewey, Ballantine, Bush by, Palmer & Wood, Esqs, At¬ 
torneys for Pla ntifT; Russel H. Beatie, Jr., Esq., and 
Brendan Bovaird, Esq., of Counsel. 

Wilmer, Cutler & Pickering, Esqs., Attorneys for De¬ 
fendant; Arthur F. Mathews, Esq., and Stephen F 
Black, Esq., of Counsel. 


(30) Macauley \\ hiting, called as a witness, being first 
duly sworn, testified as follows: 

•••••• 

(53) * • • Cross Examination by Mr. Mathews: 

Q. Mr. Whiting, your wife, Helen, owns a large block of 
Dow stock, is that correct? A. Yes. 

Q. Do you know generally either the approximate dollar 
amount or the approximate number of shares that the block 
of Dow in her name was let’s say throughout the 1960’s! 
Can you give a ballpark figure! A. The figure of $20,000- 
000 was mentioned in the courtroom this morning. 1 don’t 
know anything wrong with that. 

(;>6) Q. Do you file a joint income tax return! A. Yes. 
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Mac aid Whiting—for Plaintiff — Cross. 

Q. For how long have you filed jointly with your wife? 
A. To the best of my recollection, ever since we were mar¬ 
ried. 

Q. Since approximately 1945? A. Yes. 

Q. Is it fair to say, Mr. Whiting, that in each of the years 
since 1945 during which you filed joint returns that the sub¬ 
stantial portion of your joint income was attributable to 
your wife? A. There were some years when that was prob¬ 
ably not true. 

Q. Would that have been the early years from 1945 to 
1949? Before your wife inherited the major block of Dow 
stock? A. Yes. 

Q. You admit that since 1949, upon the death of your 
wife’s parents, that the major portion of your joint income 
derived indeed from your wife’s Dow Chemical stock¬ 
holdings, wouldn’t you? A. That’s true. 

Q. And during the 1940s, and let us say up through (57) 
1957, the major portion of such joint income would have 
been from dividends that were received upon the Dow stock 
in your wife’s name, is that not correct? A. In most years. 

Q. It is true, is it not, that your wife did not sell any of 
her Dow stock so far as you know prior to 1957? A. Yes. 
• ••••• 

(65) * * * Q. Mr. Whiting, Exhibit A lists the marital 
home at 2203 Eastman Road, Midland, Michigan. Is that 
correct? A. Yes. 

Q. The exhibit shows a cost of $300,000, Mr. Whiting. 
I believe your previous testimony was $100,000. Would 
you agree that the cost of the home was $300,000, approxi¬ 
mately? A. Mr. Mathews, the question implies I misstated 
that. The original question was the original cost of the 
home and (66) the original cost was $100,000. I admitted 
to substantial subsequent improvements on the home, and 
the eventual final cost of the building was $300,000 as 
stated. 

• ••••• 
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Macauley Whiting —for Plaintiff — Cross. 

(68) Q. Now, your wife paid for the building and the 
improvement; is that correct! A. Yes. 

Q. Ip not true that the principal source of funds that 
she used uoth for the building and the house initially and 
for the improvements have been the income generated by 
her Dow stock! A. To the extent that her income was gen¬ 
erated from that source, yes. 

Q. And is it not true that her primary source of income 
from 1948 to the present has been her Dow 6tock! A. Yes. 

Q. Now, I take it that anything spent on the house prior 
to 1957 would have come from Dow dividends, as opposed 
to capital gains from the sale of Dow stock; is that correct! 
A. Prior to 1957— 

Q. 1957. A. I believe a substantial part of the funds 
came from loans that Mrs. Whiting made. 

Q. And the loans she made at the Harris Bank! A. I 
don’t recall where the specific—where those loans came 
from. 

Q* She repaid the loans at some point! A. Yes. 

(69) Q. She repaid them primarily from her dividends 
or Dow capital gains! A. Yes. 

Q. Do you recall the procedure that was utilized to pay 
the contractor when the home was built! A. Generally, 
yes. 

Q. Did not you and your wife set up a joint checking ac¬ 
count specifically to pay the contractor! A. Yes. 

Q. And you wrote the checks, did you not! A. Yes. 

Q. Money came from your wife, went into the joint check¬ 
ing account, and then you disbursed the funds to the con¬ 
tractor; is that right! A. Yes. 

Q. Now, did you handle some of the improvements in the 
same fashion! A. Yes. 

Q. Did you handle most of the improvements in the same 
fashion! A. I’m not sure when we stopped using that pro¬ 
cedure and adopted a different procedure, but there were 
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Macauley Whiting—for Plaintiff — Cross. 

several improvements—several improvements were handled 
that way. 

Q. You used that procedure over a period of years! (70) 
A. Yes. 

Q. Has there been an established practice throughout 
your marriage as to who pays the real estate taxes on the 
hornet A. I don’t believe there has been one established 
practice. 

Q. Well, who pays the taxes presently on the home! A. 
Mrs. Whiting does. 

Q. And for how long has she paid the real estate taxes on 
the home from her funds! A. Several years. Many years. 

• ••••• 

(75) * * * Q. Has there been a pattern throughout your 
marriage with respect to who pays for your wife’s clothes! 
A. She pays for her clothes. 

• ••••• 

(76) * * Q. Has there been a pattern throughout your 
marriage as to who pays for the children’s clothes, who has 
paid for the children’s clothes! A. Yes. 

Q. And what is that! A. Mrs. Whiting pays for that. 

Q. Has there been a pattern with respect to who pays for 
Mrs. Whiting’s dental bills! A. Yes. 

Q. And what is that! A. She pays. 

Q. And what about the children’s dental bills! A. Mrs. 
Whiting pays. 

Q. What about your bills, your dental bills, Mr. Whiting, 
that you have! A. Mrs. Whiting pays, I believe. 

Q. Have you and Mrs. Whiting sent each of your chil¬ 
dren to private schools! A. Yes. 

Q. What has been the approximate amount of schooling 

(77) expenses for the six children during, say, the past five 
or six years, per year, for tuition and books and related 
expenses, approximately! A. During the course of these 
proceedings, a number of $25,000 per year was mentioned. 
I have i.o reason to d^ ubt that that is accurate. 









Macauley Whiting—for Plaintiff—Cross. 

Q. Who pays this approximately $25,000 per year for 
school expenses? A. Mrs. Whiting pays. 

Q. The family food bill; is there a pattern in that re¬ 
gard? Who buys the food? Who has bought the food over 
the years? A. Mrs. Whiting. 

Q. Do you have a cook? A. Yes. 

Q. Have you had a cook for many years? A. Yes. 

Q. Who pays the cook? A. Mrs. Whiting. 

Q. She has over the years ? A. Yes. 

Q. Do you have a maid? A. Yes. 

Q. One or more than one? (78) A. One. 

Q. Have you had a maid for many years? A. Yes. 

Q. Who has paid the maid through these years? A. Mrs. 
Whiting. 

Q. Do you have domestic help to do the laundry? Do 
you have a laundress to do that work? A. Yes. 

Q. Have you had one for many years? A. Yes. 

Q. Who has paid for the domestic help for the laundry 
work? A. Mrs. Whiting. 

Q. Who paid the family dry cleaning bills? A. Mrs. 
Whiting. 

Q. Do you have a gardener at the homestead? A. Yes. 
Q. Do you have a gardener? A. Yes. 

Q. One or more than one? A. One. 

Q. Have you had a gardener through tbe years? A. Yes. 

Q. Who has paid the gardener over the years? (79) 
A. Mrs. Whiting paid in recent years. When I could 
afford to, I paid him. 

Q. Well, would you say that at least for the past decade 
or so Mrs. Whiting has paid the gardener? A. Yes. 

Q. Do you have several telephones at the home? A. Yes. 
Q. Has there been a pattern as to who pays the tele¬ 
phone bills? A. Yes. 

Q. Who has paid the telephone bills? A. Mrs. Whiting. 
Q. From time to time, do you require that drugs and 
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medicines be purchased for you and your wife and your 
familyf A. Yes. 

Q. Has there been a pattern as to who pays for the drugs 
for the family t A. Mrs. Whiting normally pays. 

Q. I note that you wear glasses. Do any of the other 
family members wear glasses t A. Yes. 

Q. Are there optometrists’ bills and bills from opticians 
and others for eyeglasses! (80) A. Yes. 

Q. Who over the years has paid those bills! A. Mrs. 
Whiting more often than I, pays them. 

Q. Does she not primarily pay them, most of them! 
A. Yes. 

• ••••• 

(81) • • • Q. Mr. Whiting, I would like to read to you 
a question (82) and answer at page 219 of your deposi¬ 
tion—or a couple of questions and answers and ask you 
whether they are correct. 

“Q. The medical and dental expenses of Mrs. Whiting, 
if she has any— A. She pays. 

“Q. Any medical and dental expenses of the children! 
A. She pays.” 

Q. Now, does Mrs. Whiting pay any medical expenses of 
the children! A. Yes; 1 am sure she does. 

• ••••• 

(88) • • * Q. Mr. Whiting, do you have a swimming 
pool at your home! A. Yes. 

Q. Did your wife pay for the construction of the pool! 
A. I believe so. 

• ••••• 

Q. Would you say usually when you ski the family 
travels to a ski resort or some commercial skiing establish¬ 
ment! A. Yes. 

Q. Do you often travel to ski resorts by plane! A. Yes. 

Q. And from time to time in doing the family skiing 
do you take Mrs. Whiting’s plane! A. Yes. 
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Q. And how long has Mrs. Whiting had a piano? 

(H9) A. For long enough l can’t recall when it first 
started. 

Q. h or 20 years ? A. Probably not that long. 

Q. Some time in the last 1900’s or early 1960’s, would 
that be the approximate time? A. Approximate. 

Q. You are aware, are you not, that a substantial amount 
ot the payments for the plane cairtte from Mrs. Whiting’s 
income from her Dow stock? A. Yes. 


1 he Court: ^ou changed planes once or twice 
in twenty years, haven’t you? 

The Witness: Yes, sir. 

The Court: And when you traded in to buy an¬ 
other one, who makes the payments? 

I he W itness: Mrs. Whiting. 

The Court: Do you have a plane, also, or is it 
just one? 

The Witness: There is just one plane. 

I he Court: Who pays for its maintenance at 
whatever airstrip you have, or do you have that 
at your home? 

✓ ck!?!nn V, ^ ne88: N °’ U is at “ air P ort > and Mrs. 

(90) Minting pays for the maintenance. 


Q. Who usually flies the family plane? A. A pilot bv 
the name of David Willis. 

Q. David Willis? A. Yes. 

Q. Is he on the payroll? Is he paid to fly the plane? 
A ’n iu 8 ° n the ,,ayro11 of Airflight and Serva-Plane. 

\ Yes hat * cor I>«ration. an operating corporation? 

Q. Does that corjioration charge your family for the 
service in operating the plane? A. Yes. 



A18 


Macauley Whiting—for Plaintiff — Cross. 

Q. And who pays those charges! A. Mrs. Whiting 
pays. 

• ••••• 

(91) * * * Q. How often do you fly, approximately, per 
month, in Mrs. Whiting’s plane! A. It would be an esti¬ 
mate, but perhaps a couple of times a month. 

Q. Two or three times a month! A. Yes. 

Q. In addition to skiing trips do you and Mrs. Whiting 
and perhaps some of the children take vacations from time 
to time! A. Yes. 

Q. Do you travel by airplane on vacations! A. Yes. 

Q. And sometimes you use the family plane! A. To a 
very small extent, yes. 

Q. More often than not on a vacation you fly commer¬ 
cial! A. Yes. 

Q. Who buys the family commercial airplane tickets 
when you go on family vacations! (92) A. Normally, Mrs. 
Whiting. 

*••••• 

(96) • • • The Court: I don’t care what she re¬ 
lied or I want to know from your point of view, 
with a tax liability in 1973 of a half a million dol¬ 
lars, what was the formula which you and your wife 
followed, if any, whereby one would pay a portion 
of that liability and the other would pay the bal¬ 
ance! 

The Witness: I would pay the amount deter¬ 
mined by the withholding from my salary based on 
no deductions, and (97) no allowance for extra gifts 
and so forth, and she would pay the balance. 

• ••••• 


(103) # * Q. What sort of computation did you make! 

A. I made a computation that the zero withholding basis 
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would cover the taxes attributable to my salary and other 
income. 

Q. And when was the last time you made such a calcula¬ 
tion! A. I don’t recall. 

th^n’T a° U t ^ 8de 8UCh a calculation the decade of 
the 70 s? A. I don’t recall. 

Q. Have you made such a calculation from 1966 to date? 
A. 1 don’t recall. 

finn’/ S It” 01 trUB that you have not made such a calcula¬ 
tion for the past ten years? A. I don’t recall 

Q Approximately how much has your salary increased 

A - To -r 

O W? lH id .T' ' 1,an dOUl>le, A - Less tha " yes. 

to UOUOIl? d A “ y fr °'" ar ‘t ,r,,x, " ,ate| y 50,000 

io JU.UUUT A. 50,000 or more to 90,000. 

004; Q. Mr. Whiting, in an attempt to refresh vour 

0^55Tni ^ ^ ons and ^om 

Jhifcase: yOUr deposition * ivan <« July 26th in 

“Q. Has anyone ever advised you or have you had cal 

^ at, °“ 8 ma<k ‘ ;° as «ure that zero withholding, withhold- 
ng with zero dependents on your salarv of n cnffi • 
amount to w™, th«- ta« s that would ,* due „ your 
’ ‘ aat cumulation has been made. 

ha. made it, when, under what circumstances! 
A. Specifically, I have made it, many year, ago; specSv 

the rZSt^r SeCretary WhUi "*' s fa ‘“« 

“Q. That’s Mrs. Perry? A Yes 

gprxxrxs k 
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Were those answers that you gave correct, to the best 
of your knowledge? A. Correct, and I believe them to be 
consistent with what I said this afternoon. 

(105) • • • The Court: If any money is required 
to be paid with a quarterly estimate of taxes due, 
is that money furnished solely by your wife? 

The Witness: Yes. 

• ••••• 

(107) * * * Q. Does Michigan have a state income tax? 
A. Yes. 

Q. Do you and your wife file joint Michigan state income 
tax returns? A. Yes. 

Q. Is there any partnership or agreement or understand¬ 
ing as to how whatever taxes that are due to the state of 
Michigan are accomplished? A. I believe Mrs. Waiting has 
always paid those taxes. 

Q. You have filed a joint return and she’s paid the taxes? 
A. Yes. 

The Court: Is there withholding from your Dow 
salary for state income tax or only federal? 

The Witness: Only federal. 


(111) * * * Q. The vacation home fa Hoyne Falls, Mich¬ 
igan, do you utilize that home fr> m time to time? A. Yes, 
sir, I do. 

Q. That was paid for by Mrs. Whiting? A. Yes. 

• ••••• 

(114) * * # Q. Have you ever received a gift of Dow 
stock? A. Yes. 

Q. When was the first gift of Dow stock that you received 
that you can recall? A. 1945 or 1946. 
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Q. From whom? A. From Mrs. Wh'ting. 

Q. And did you receive subsequent gifts of Dow stock? 
A. Yes. 

(115) Q. From Mrs. Whiting? A. Yes. 

Q* * 8 ** not true tl,at in every year of your marriage since 
mo or 1946 Mrs. Whiting has made a gift of Dow stock 
to you? A. Certainly in almost every year. 

Q. And is it not true that the source of the gifts were 
Dow stock held in her name that she then gave a portion of 
to you? A. Yes. 

Q. In other words, she didn’t go out on the market and 
buy stock to make a gift to you? A. No. 

Q. Now, has there been a pattern over the years from 
1945 or 1946 as to the amount of yearly gift of Dow stock 
from your wife to you? A. It has approached 6,(XX) that 
she has given me. 

The Court: And I would take note of the fact that 
that would mean that as long as it was under $6,000 
there would be no gift tax paid. It that the reason 
for the selection of the number that you have just 
mentioned? 

The Witness: Yes, it was. 

Q. That was the specific basis for the gift to you, was to 
have within the gift tax exclusion applicable to vou (116) 
and your wife, is that not correct? A. Yes. 

Q. Now, as to each one of those gifts, it is true, is it not, 
that the gift was treated as a joint gift in order to allow 
Mrs. Whiting to take advantage of your annual $3,000 gift 
tax exclusion? A. I always thought—she always asked me 
if she could use my $3,000 and I said yes, she could. 

•••••« 

(117) Q. Mr. Whiting, to your knowledge, has your 
wife made gifts of her stock to the children over the years? 
A. Yes, she has. 
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Q. To each one of them? A. Yes. 

(118) Q. Did she also make gifts of her Dow stock to 
individual trusts set up for each of the six children! A. 
Yes and no. Yes, she did, and no, not over the years. 

Q. When did she do so? A. She set up the trusts for the 
children after the death of her grandmother. That would 
be approximately 1956. 

• ••••• 

Q. Were you the trustee of each one of the trusts? (119) 
A. Yes. 

Q. Are you still the trustee of those that are still active— 
A. Yes. 

The Court: Are you the sole trustee or do you 
share that with some bank or other trustee? 

The Witness: I am the sole trustee. 

Q. Have you always been the sole trustee since the trusts 
were set up! A. Yes. 

• ••••• 

(120) * * * Q. Now, I’m trying to get in the record a pic¬ 
ture of the Dow holdings of the immediate family, you, your 
wife, and the children. Your wife’s Dow stock which she 
inherited, your stock in your name, gifts from your wife, 
and then the exercise of your option, gifts from your wife 
to the children in trust for the children. 

Now, were there any other areas of the management of 
the financial affairs of your wife, you, and your immediate 
family, where Dow stock was involved? A. There was no 
other Dow stock by members of the (121) family. 

Q. What about the Macauley and Helen Whiting Family 
Foundation? A. 1 didn’t include that in the definition. 

Q. You and your wife started a family charitable founda¬ 
tion at one point, did you not? A. Yes. 
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Q. Is that the correct title of it, the Macauley and Helen 
Whiting Foundation? A. I think it is the Macauley and 
Helen Dow Whiting Foundation. 

Q. Is that foundation still in existence? A. Yes. 

Q. You and your wife are the sole trustees? A. Not cur¬ 
rently. 

Q. Who are the trustees currently? A. My wife, my 
daughter Mary, and I. 

Q. Did your daughter Mary become a trustee recently? 
A. Yes. 

Q. In 1974? A. Yes. 

Q. Prior to 1974, were the trustees just you and your 
wife? A. No. 

(122) Q. For some time period were you and your wife 
the only trustees? A. For a few months. 

Q. Who were the other trustees, if any? A. The other 
trustee was N. S. Channin. 

Q. And he was a trustee from the start of the founda¬ 
tion? A. Yes. 

Q. Until when? A. Until his death early this year. 

Q. Mr. Channin had been an attorney-advisor to Willard 
Dow? A. Yes. 

Q. And thereafter both you and your wife from time to 
time received legal consultation, legal advice, from Mr. 
Channin respecting your estate? A. Yes. 

Q. I take it the contributions to the family foundation 
were contributions of Dow stock in the name of your wife, 
is that correct? A. Yes. 


(127) • • • May I have Plaintiff’s Exhibit 2? 

The Court: That is the May 22, 1966— 

Mr. Mathews: The Greening, general counsel 
memo to, among others, Mr. Whiting. 

Q. I believe you stated, Mr. Whiting, that you received 
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this memorandum and read it at or about the date therein. 
A. Yes. 

Q. So you were apprised, at or about May 1966, that 
specifically there was a procedure w T hereby an officer or a 
director could disclaim on his ownership reports any bene¬ 
ficial interest in the stock being reported in the name of his 
spouse. 

Mr. Beatie: Objection, your Honor. The docu¬ 
ment speaks for itself. 

The Court: Well, your objection is well taken. I 
will accept what the document says. 

Q. Mr. Whiting, have you ever disclaimed in SEC owner¬ 
ship form reports a beneficial interest in your wife’s Dow 
stock? A. Not to my recollection. 

Q. As a director, do you read the Dow registration (128) 
statements and proxy statements, proxy materials that are 
filed with the SEC from time to timet A. Yes. 

Q. You are aware that in the Dow proxy materials filed 
with the SEC over the years your wife’s securities have 
been included along with yours as being attributable to 
yout A. Yes. 

Q. And 1 take it you have never taken any positive step 
to disclaim with regard to the Dow proxy materials any 
beneficial ownership in your wife’s shares that have been 
reported. A. That’s right. I was never advised that I 
could do that. 

Q. From time to time, do you and your wife make char¬ 
itable contributions T 

The Court: Just a moment. I am a little con¬ 
fused. 

(To the witness:) You said you were never ad¬ 
vised that you could do that, and yet you have indi- 
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cated that you did see and read and put in your own 
file Plaintiff’s Exhibit 2. 

The Witness: Yes, sir, but I didn’t understand— 
I understood that exhibit to refer to the 16(a) pro¬ 
vision relating to the SEC 4 form, and I didn’t really 
understand it (129) relating to the 16(b), and I 
really didn’t understand it as relating to the proxy 
statement. 

The Court: And you never asked Mr. Greening or 
any other company counsel to explain it to you? 

The Witness: That’s right. I wasn’t—I wasn’t 
really aware that it could be done, that anybody dis¬ 
claimed beneficial ownership in proxy statements up 
until this issue came to light. 


(150) • • • Q. Mr. Whiting, are you aware that in addi¬ 
tion to your annual gift tax exclusion of $3,000 per person, 
that under the applicable laws you have what is called a 
lifetime gift tax exclusion. A. Yes. 

Q. I believe that lifetime exclusion is $30,0001 Are you 
aware of that? A. Yes. 

Q. Did you have discussions with Mrs. Whiting concern¬ 
ing the subject of Mrs. Whiting utilizing your lifetime gift 
tax exclusion to cover gifts of Dow stock in her name that 
she made! A. I presume I must have, although I have no 
recollection of the discussion. 

Q. Insofar as you know, was your lifetime exclusion used 
to cover gifts of Dow stock in Mrs. Whiting’s name? A. 
Yes. 

•••••• 

(151) Q. Through the years from ’45, let us say, 

until the end of the ’60s, up until 1970, where physically was 
the Dow stock in the name of yourself, your wife, your chil¬ 
dren, your children’s trust and the family foundation kept? 
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' A. While I never saw it, I understand it was in the vault of 
the Dow Chemical Company. 

Q. Is it not true that Mrs. Perry accounted for the physi¬ 
cal custody of the certificates of each of your immediate 
family members and of the foundation and children’s 
trust! A. Yes. 

Q. And the stock was kept all together in the vault at the 
company headquarters where you were employedt A. To 
the best of my knowledge, yes. 

Q. Mrs. Perry retired a few years ago! A. Yes, she 
did. 

Q. What happened to the stock, physically, after Mrs. 
Perry’s retirementt A. I understand Mrs. Whiting took 
custody of the stock and placed it in a safety deposit box 
at the First National Bank in Midland, Michigan. 

Q. She took custody of the stock in her name—at least 
in part, the stock in her name she took custody of, (152) 
is that correct! A. Do you mean the stock that belongs 
to her she took custody of! 

The Court: What stock did she take custody is 
what he wants to know, and I would like to know 
too. 

A. To the best of my knowledge, she took custody of 
stock belonging to herself, to me, to the children, to the 
trusts she had established for the children, to the trusts 
established by Susan for herself, and for the foundation. 

The Court: When did she do this! 

• ••it* 

The Witness: 71. Excuse me, 71. 

Q. She kept all the stock thereafter together in the safety 
deposit box at the bank in Midland! A. That's what she 
said she did. 





A27 


Macauley Whiting—for Plaintiff—Cross. 

That was a joint safe deposit box that both you and 
Mrs. Whiting had access to, is that not correct! A. As I 
understand it, the safety deposit box is in her name but I 
have access to it as well. 


The Court: You are what might be called a deputy. 
I think the banks use that expression. That is a per¬ 
son who (153) can go in by himself, sign a card on 
either put things in or take things out of the box 
without being accompanied by the owner of the box, 
the record owner of the box! 

The Witness: Yes, sir, that’s the way I under¬ 
stand it. 


Q. Do you recall a corporation called Ware Corporation! 
A. Yes. 

Q. Ware Corporation was a subchapter Z corporation 

pursuing development of some properties, is that correct! 
A. Yes. 

Q. Your wife was the largest shareholder of that corpora¬ 
tion! A. Yes. 


Q. Approximately how much stock in Ware Corporation 
did.Mrs. Whiting own! A. Exactly 50%. 

Q. Mrs. Whiting was not on the board of directors ever 
ot Ware Corporation, was she! (154) A. No. 

Q. \ on served on the board of directors of Ware Cor¬ 
poration for several years, did you not! A. Yes. 

Q. For how long and during what time period! A 
* rom the inception of the Ware Corporation, which was 
several years ago. until early 1974. 


The Court: How much, if any, stock did vou own 

in that company! I understand your wife owned 
50%. 
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The Witness: I owned no stock. 

• ••••• 

Q. Is it not a fact that your wife specifically asked 
you to serve on the board of directors of Ware Corpora¬ 
tion? A. I have no recollection of w’hether she did or not. 
She says that she did not. 

Q. Do you recall giving a deposition on August 8, 1974 
(155) in this case? A. Yes. 

Q. Let me read to you a question and an answer at 
page 134 of your deposition and see if that refreshes your 
recollection, regarding the Ware Corporation: 

“Q. Was that an investment that you and Mrs. Whiting 
had made? A. That was an investment that Mrs. Whiting 
made. 

“Q. Mrs. Whiting made? Did you have any connection 
with the investment at all? A. She asked me to serve 
as a director of the company.” 

Were you testifying truthfully to the best of your ability 
at the time? A. Yes, I was. 

• ••••• 

(169) * * * Q. Do you recall any discussions, Mr. Whit- 
ing, from the late ’GO’s or early ’70’s, with Mrs. Whiting 
where you talked to Mrs. Whiting about the short swing 
profits and the fact that her transactions and your trans¬ 
actions were both relative to that provision? A. I don’t 
recall any specific discussion with her. 

Q. I read from pages 152 and 153 of your deposition 
taken on August 8, 1974 in this case and ask you if it re¬ 
freshes your recollection: 

“Q. Would you describe the discussions, the substance 
of the discussions, in 1973 and the participants in the 
discussions? A. Discussions were with Mrs. Whiting, 
citing the regulations about the—in general the sale of— 
need to (170) avoid short swing transactions. 
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“Q. Do you recall when in 1973 you had these discus¬ 
sions? A. No. 

‘ Q. And was the substance that there shouldn’t be pur¬ 
chases and sales even of stock in Mrs. Whiting's name 
within a 6-month time period? A. The substance was 
that-that we would have to be sure that one of us didn't 
seb and the other buy in the same 6-month period. 

Q. And was there a—in that discussion was there 
any comment about the fact that if one did buy and one 
did sell within six months that any resulting profit mav 

have to be paid over to Dow Chemical? A. No. 

“Q. Well, what was the reason, if any, that that was 
discussed, why there shouldn’t be any transactions within 
six months? A. Because it wouldn’t be proper. I wasn’t 
aware of the penalty. 

“Q. Otey Wa * thp haSi8 ’ What was y° ur 

for being of the view that it wouldn’t be proper if vou 
iad any basis? A. Advice from general counsel of'the 
Dow Chemical.” 


(171) * 
Whiting— 


Q. Does that refresh your recollection, Mr. 


Mr. Beatie: Objection. 

The Court: I will allow that. 

Does that testimony that has just been read refresh 
your recollection on whether you and your wife had such 
a discussion? 

The Witness: Yes, sir. I may have misunder¬ 
stood the question that led into all of this which, 
as I understood it, was did 1 recall specific dis¬ 
cussions between Mrs. Whiting and myself in 1968 
and 1969, and I answered that I did not recall 
specific discussions in that time period. 
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The Court: This question, of course, would result 
in a different answer keyed into 1973? Is that what 
you’re telling me? In 1973 you did liave such a 
discussion with your wife? Is that what you’re tell¬ 
ing me? 

The Witness: Yes. 

• ••••• 

(179) • * * Q. Mr. Whiting, after Mrs. Whiting’s father’s 
death in 1949, up to the year 1957, did you or Mrs. Whiting 
have any professional investment counselors render advice 
with respect to the Dow securities? A. I had no invest¬ 
ment counselor, and to the best of my knowledge, Mrs. 
Whiting was not paying anyone to advise her with respect 

to those securities. 

• ••••• 

(180) * * * Q. Mr. Channin, the attorney, he was the es¬ 
tate lawyer who handled the estate of Mrs. Whiting’s father 
and mother? A. Yes. 

Q. Did both you and Mrs. Whiting retain and receive 
consultation from Mr. Channin respecting your financial 
affairs? 

• ••••• 

(181) * * * A. I have to give two answers to that. 

We did not retain Mr. Channin for financial advice. In 
the course of his proffering legal advice occasionally finan¬ 
cial advice spilled out. 

Q. Did you both utilize Mr. Channin for legal advice? 
A. Yes. 

Q. Did there not come a time in approximately 1957 
when a professional investment counselor was retained? A. 
Yes. 

Q. Do you recall his name? A. Joseph Freedman. 

Q. Do you recall the circumstances as to how Mr. Freed¬ 
man was selected? A. Yes. 
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Q. What were such circumstances ? A. Mr. Freedman 
had been an investment counselor for hiy grandparents. I 
asked him if he would be willing to talk to Mrs. Whiting 
about serving as investment counselor to her. He agreed. 
I introduced them, and she decided that she would like to 
utilize the services of Mr. Freedman. 

•••••• 

(184) * # * Q. Did you, during the time period from 15)57 
through 1972, attend meetings with Mr. Freedman? A. 
Yes. 

Q. Was it not the practice that you and Mrs. Whiting 
would meet together with Mr. Freedman w r hen he rendered 
his advice? A. As I understand that question there are 
two parts to it. One, the implication that Mr. Freedman 
always (185) rendered advice at meetings, and he did not. 
When Mrs. Whiting met personally with Mr. Freedman, I 
was . . .• normally there, and he would render advice at 
those meetings. 

Q. Do you recall any times when Mrs. Whiting met per¬ 
sonally with Mr. Freedman when you were not present? 
A. No, T have no recollection. 


(192) * * The Court: You mean it is your posi¬ 

tion—f want to get this correct in my mind—that if 
she called the shots alone, as far as buying and sell¬ 
ing Dow stock, she made the judgment calls on buy¬ 
ing and selling Dow stock, he is still liable because as 
a result of her holding of that stock, and the buying 
of it and selling of it, he received material benefits in 
the form you have demonstrated yesterday? 

Mr. Mathews: Absolutely, your Honor. We say 
that the law applicable to this case is— 

... * Through an error in transcription, the word “not” appears at 
this point in the transcript. (Footnote supplied at the request of 
defendant-appellee.) 
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The Court: Then you should be arguing for sum¬ 
mary judgment, because there is no question in my 
mind that over the past 20-odd years Mr. Whiting 
materially benefited from his marital relationship 
with Mrs. Whiting, and if your adversary is going 
to stand up and aay he didn’t, I would suggest to 
you that I could find that as a matter of law. 

I think the question is whether his material bene¬ 
fits related to his having controlled her and her stock 
holdings. 

Let’s take the thing one at a time. 

Do you argue the initial point of his having mate¬ 
rially benefited from his wife’s registered owner¬ 
ship of some, I believe it is, 20 or 15 million dollars 
worth of (193) Dow stock! 

Mr. Beatie: It is 20 or more, your Honor. 20 is a 
conservative estimate, and the answer is no. 

• ••••• 

(200) * * * Q. Mr. Whiting would you read the hand¬ 
written notation on the bottom cf Exhibit J and state 
whether it refreshes your recollection with respect to some 
bank stock to be bought! Does that refresh your recollec¬ 
tion, sir. 

• ••••• 

A. It refreshes my recollection, yes. 

Q. What do you recall about discussions with your wife 
respecting the purchase of bank stock at or about that 
time! (201) A. My recollection is one of advising her 
that the subject bank on which I served as a director was 
a very good investment that she should consider. 

Q. Thereafter did your wife purchase bank stock through 
Mr. Freedman, if you know? A. To the best of my knowl¬ 
edge, she did. 

• ••••• 

Q. Do you recall generally that at or about 1971 you 
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r l ;l:r;r ions w !r in y ° u f, ° unK «* ip ‘ i ^ that 
:t;;V ;■ proc, ““ ,s ,rom ,,pp i),w ^ ^1 

tax shelter programs? A. I’m not sure about the exact 
tuning, but approximately at that time I suggested to 
her she consider tax shelters. 

" ,P th< ‘ su ^ ,am ‘“ of you suggested to her, 
as best you ran recall it. A. The substance was that the 

-that tin' 11 SS W,tl1 "’l"** 1 ' * was ,M ‘ c °ming acquainted at 
a time represented a good opportunity for investment 

» th tax shelter considerations and that that is something 
ha I thought she should look (202) seriously at. 

<>. o you recall talking to her in 1071 respecting a 
particular tax shelter investment in Conoco? A. Yes. | 

b/tJdem' S; U V ,,at * V0U a, ‘ should 

made in the Conoco tax shelter? A. Mv recollection 

without inTiT ,H ' r tf,at S,,P C0,,,,, inVC ‘ st in (W “ 
thou in an> v>ay compromising mv possible conflict of 

interest between my position in the Dow Chain *1 Com 

pany and hor position. 


. The Court: Hut you did diaeuas her makino a ,i 
investment in Conoco? K 

The Witness: Yes, sir. 


Q. Do you have any recollection of Mr. Freedman a,I 

man was* (20? “ *7“™ recollwtion Mr. Freed- 

* a" uas (»*3) opposetl to tax shelters. IIow that w«« 
implemented, T don’t recall 1 as 


(2()<i) Q. Mr. Whiting, do you recall the tax shelter 
investment in Sunoco this year? A. Yes, I do. 
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Q. Do you recall approximately when that was? A. 
Very approximately. 

Q. Approximately when? A. Some time after 1970. 

Q. Do you recall discussing with your wife your views 
concerning whether an investment should he made in the 
Sunoco tax shelter? A. Yes. 

Q. What was the substance of your talks with your 
wife at the time? A. That Sunoco was another tax shelter 
investment (207) which she could make that wouldn’t 
constitute any conflict of interest situation for me, and 
that I thought she should consider it. 

• ••••• 

(209) * * * Q. Mr. Whiting, before the relationship with 
Mr. Freedman was terminated, was there another bank 
stock investment that you counselled your wife to make? 
A. I don’t recall any. 

Q. Would you recognize the name People’s Bank? A. 
Yes, T do. 

Q. Do you recall discussing with Mr. Freedman an in¬ 
vestment in People’s Bank stock through your wife’s ac¬ 
count? A. No, I do not. 

• ••••• 

(210) • • • Q. Mr. Whiting, I ask you to look at De¬ 
fendant’s Exhibit M in evidence, and ask whether that 
refreshes your recollection with respect to an investment 
in People’s Bank stock? A. Yes. 

Q* Do you recall now discussing with Mr. Freedman gn 
investment in People’s Bank stock from the proceeds of 
the sale by Mr. Freedman of Dow stock in Mrs. Whiting’s 
account? A. The question has implications that 1 am not 
sun* (211) what you mean by the question. 

Q. Tell me whatever you recall about the People’s Bank 
stock investment—whatever you recall about your discus¬ 
sions with your wife and/or Mr. Freedman. 
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The Court: Let’s just start with this: Did you 

suggest to your wife the possibility of her invest¬ 
ing m the People’s Hank? invest- 

The Witness: Originally, I did, 

Q. Thereafter, did you discuss with Mr. Freedman tVm 

17fI T Wife in Pe ° ple ’ 8 

. 

youand y’o^fe " iS?, 

A. rail,-, , do, y!. s Mr * reed "“» Wa “ ‘•""hated! 

Uowi,d)oron"l7'l'o„,| W s "/ < ?' 3) Somi>,ilne between 
n it 1 11 ar ^‘‘Ptomber of 1972 

^ circum8tancp8? A. Gen- 
securities that were proper for Mrs” Whit *7* 

“rarssr n r hl =*■= 

ti tU ln - I shared that conviction. In addi- 

1 D .ln y ° U ‘T I ’ rn 8 l )rry; *° ahead. A. In addition to that 

* a plrt oTa tot 0 I^T 2 ? accounti ^ «««, and so 
served Mrs. Whhing atd mT ° f ^ that 

Q- Is it not true, Mr. Whiting, that in 1971 mil 1079 fi, *. 

you counselled your wife ,h„, ,£ „..Tmor™ v« 

m her investment program ? A. I believe so. '** nuvn 

grams? A. I believe so. K * shelter pro- 

(2H) Q. I» it not true that Mr. Freedman generally 
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opposed this trend—that is, tho aggressiveness and the 
tax shelter investments T A. Yes. 

Q. You mentioned at or about this time the change in 
accountants. For a time period was Haskins & Sells the 
accountants who you and your wife utilized! A. Yes. 

Q. And that would have been, would it not, perhaps as 
early as 1940’s up through the 1950’s T A. Yes. 

Q. And then did there not come a time when you and 
your wife switched accountants from Haskins & Sells to 
Arthur Andersent A. Yes. 

Q. Do you recall approximately when that was! A. My 
recollection, which may be not too precise, is sometime in 
the mid to late 1960’s. 

Q. The Haskins & Sells accounting firm, had that been 
the firm that performed services for Mrs. Whiting’s 
father! A. Yes. 

Q. And the switch from Haskins & Sells to Arthur 
Andersen, what was the basis for the cause of that switch! 
(215) A. There was an incident in which Haskins & Sells 
was very conservative in their view rendering, and my 
recollection is Mrs. Whiting got very upset then with them 
and— 

The Court: You didn’t! You weren’t upset at 
all! 

The Witness: That wouldn’t be exactly correct, 
your Honor, but she was much more upset than 
I was. 

The Court: Would it be fair to say you were 
both upset by something they did! 

The Witness: Yes, sir. 

The Court: All right. 

Q. How did it happen that Arthur Andersen w’as chosen 
as the successor accountant for you and Mrs. Whiting! A. 
Arthur Andersen had functioned as the accountants for 
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the Northward Institute, which was the other-I might 
«ay the other party that was involved in the transaction 
m which we got upset over Haskins & Sells’ performance. 

W. Did you initially suggest that Arthur Andersen be¬ 
come the new accountants? A. I have no recollection, and 
presumably, it would have been a joint_ 

Q. A joint decision by you and your wife? (216) A Yes- 
joint initiation. ’ 

Q. In 1972— 

I he Court: When was the change made? 

The Witness: I don’t recall any more precisely 
than mid to late 1960's. 

Q. In 1972, what were the causes or reasons, if any, for 
changing accountants from Arthur Andersen to a new 
accountant? A. It had primarily to do with the desire 
to invest in tax shelters, I believe. 

Q. Is it not true that you discussed possible new ac¬ 
countants who could render tax shelter advice with some 
investment bankers before you made the new selection? 
A. yes. 

Q And with what investment banking firm did you dis¬ 
cuss the possibility of the new accountants? A. Smith 
Barney. ’ 

•••••. 

n i I)id you taIk U) »onieone at Goldstein, 

Golub & Kessler when the name was given to you by some¬ 
one at Smith, Barney? A. Yes. 

Q. Did you arrange for a meeting that you and your 

oou„t» W „7., A a No W " h ,he ° 0lUb & - 

Q. Did you talk to your wife at or about this time about 

n 8 , W8ti ° n ° f Arthur Ander- 

I n , i^ r ' . Fr - dnian an<1 switchi »iK to Smith, Baraev 
and Goldstein? A. We discussed changes. 

The Court: I didn’t hear the answer. 
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A. We discussed changes. 

Q. Did your wife ultimately acquiesce in switching the 
investment counseling or investment adviser services from 
Mr. Freedman to Smith, Barney! (219) A. I don’t know 
how to answer that because that sounds like I took the 
initiative and my wife acquiesced, and 1 did not take the 
initiative. 

Q. Did you and your wife talk about it jointly and jointly 
decide on the change? A. Yes. 

Q. Does the same hold true for switching from Arthur 
Andersen to Goldstein, Golub & Kessler? A. Yes. 

• ••••• 

The Court: I would like to c'arify something: 

Whose affairs were these accountants to devote 
their attention to? 

The Witness: Which accountants, sir? 

The Court: Goldstein, Golub. 

The Witness: They were to take care of the 
affairs of my wife, of myself, of our children, of the 
trusts, of the foundation and any other accounting 
advice that either my wife or 1 might require rele¬ 
vant to some other interests we had. 

The Court: That includes, for example, your old¬ 
est child who a. that time was about 24 years old? 
You said your children. 

The Witness: Yes. They would prepare taxes for 
(220) the oldest child. 

The Court: Whose affairs were Smith, Barney 
to take care of, whose account or accounts were they 
to have? 

The Witness: Initially it was my wife and I and 
the trusts, and later on I believe they acted for the 
children directly. 

• ••••• 
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( f* 0) W* * ?' At SO,ne ti,,,e in 11,72 or did you fillg- 
gest to Mrs. Whiting that she should dispose of approxi- 

natelv 2 percent per year of the Dow stock in her name* 
A. My best recollection now is the 2 to 3 percent figure 
arose in a joint—in a discussion between us and neither of 
us proposed it to the other. 

. 

l l 231 If 1 mft y> let mft try to refresh your recol- 

So°itio„ r< Kar< l 1 ani rel '" ril 'K to PW 141 of you, 
<h position taken on August 8 , 1974: 

Mrs Q WldHn 1 -!i that Pr '° r t0 Ma - V ]8 - 197:1 >ou and 
Mrs. Whit ng had either an understanding, goal, or a plan 

as to family dispositions of Dow stock front year to year 

lid you not? A. Many advisers had advised Mrs. Whiting 

that she should diversify her estate. I suggested to her 

figure of about 2 percent per year. At some point she ac¬ 
cepted this advice and that was-that was her plan for 

Mat 7 ? % 8t ° Ck m,til the fa( - tor « lh «* laid behind this 

muj , /j conterence came about. ” 

Do you recall being asked that question an.l giving that 
answer in your deposition? A. Yes, I do 

at?h^l 8 t Ha I a rT° r C ° rreCt inS "‘ 3r 38 y° u «> u! ‘l recall 
at the time? A. I hate to give a complicated answer, but as 

I reread the deposition it was correct, but it was not a 
(232) preconceived suggestion that I made to her, it was a 
spur of the moment thing, as we were talking I did 
suggest it to her. Uld 

geMion 8p ° ntaneOU8 8 U ^i°nT A. A spontaneous sug- 


The> Court: Spontaneous? You mean you had not 
thought about it before and just occurred to you at 
that moment? 

The Witness: In the course of the discussion the 
specific figure of 2 to 3 percent emerged as something 
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that I thought she should consider as a disposition 
program. 

The Court: That number just came to mind and 
you said it to hert 

The Witness: Yes, sir. 

The Court: You had not just had the matter with 
tax advisers, lawyers or anybody else before that, 
where they put into your mind that a 2 to 3 percent 
annual program in some way be beneficial? I don’t 
understand how you, a layman, can sit there and 
say that suddenly out of the blue you came out with a 
plan where she should diversify her holdings to the 
extent of 2 or 3 percent a year. This is, 1 rankly, 
from my own experience, something that is usmxlly 
derived from professionals who hold themselves out 
to be lawyers, accountants, and possibly investment 
counselors, (233) and it is incredible to me that you 
can sit there and say that you just came out with this 
figure spontaneously. I want to be trank with you 
because I am the trier of the facts. 

If your recollection is jogged by what I have said, 
you might bo able to put this in a proper context. If 
it happened the way you say it happened, I will 
weigh your testimony. 

The Witness: Yes, sir, it takes a fairly complex 
answer, and while 1 am not aware of it, apparently 1 
am better at long-term planning, at the dynamics 
of these situations, than most people, and I would 
tend to think of a 2 to 3 percent number in terms of 
its effect over a 20-year period frankly better, I think, 
than other advisers who Mrs. Whiting was consult¬ 
ing, and it is in that context that I came up with that 
figure, which I think is semi-professionally reached. 

The Court: The figure originated from your lips, 
I gather? 
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The Witness: I believe so. 

The Court: When she heard it, did Mrs. Whiting 
say anything? 

The Witness: I don’t have a specific recollection 
of her reaction. 

The Court: Well, do you recall that she said (234) 
“That is absolutely ridiculous” or, on the other hand, 
do you recall she said, “Well, that sounds very rea¬ 
sonable, I think we should do that’’ or did she say 
nothing? 

The Witness: No. My recollection is that she 
felt we should discuss it with Goldstein, Golub, and 
with Smith, Barney, and if nobody objected, that 
that would be okay with her. 

• • • 

(243) • • • The Court: I would like to ask the wit¬ 
ness a question: 

Prior to your entering into your marriage with 
Helen Dow, did you enter into any ante-nuptial 
agreements ? 

The Witness: I don’t understand what an ante¬ 
nuptial agreement is, but I don’t think so. There 
were no agreements before we got married. 

The Court: In other words, any agreement rela¬ 
tive to your rights to her property once you became 
married? Normally, in an ante-nuptial agreement 
the parties make some (244) disposition of one or 
the other’s then existing property so that it may or 
may not pass in the normal course following mar¬ 
riage. 

The Witness: We had no such agreement. 

The Court: You had no ante-nuptial agreement? 

The Witness: No, sir. 

• ••••• 
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(267) # * • Q. Mr. Whiting, did one of the subjects of the 
discussion encompass Mr. Kessler indicating that Gold¬ 
stein and Golub preferred to render advice to the family 
unit as opposed to rendering individual advice? A. I don’t 
recall him making that comment in September at our home. 
• ••••• 

Q. Tell me any knowledge you have of that being dis¬ 
cussed, and when and with whom. A. That discussion took 
place at the initial meeting in Mr. Goldstein’s office. 

Q. Tell me the nature of that discussion. A. As I recall 
it, the Goldstein firm had several—several may lx: too 
many, but some family groups for whom they (268) worked 
and those groups they considered it a family representa¬ 
tion, so that their construct of the situation was that they 
worked with the whole family, and that’s the way they de¬ 
scribed their operation to Mrs. Whiting and I. 

Q. And did they not say that that was the fashion they 
would attempt to operate with respect to you and Mrs. 
Whiting and your family? A. Yes, I believe so. 

Q. After that, I take it you and Mrs. Whiting did agree 
that they would do all the income tax returns, including the 
joint return of you and Mrs. Whiting, the charitable family 
foundation return, the returns for the trusts for the chil¬ 
dren, and the children’s returns, is that correct? A. Yes. 

• ••••• 

(280) • * * Q. I believe there has been previous testi¬ 
mony about your suggesting to Mrs. Whiting a few years 
earlier, perhaps, a figure of selling approximately 2 percent 
of the Dow stock per year, is that not correct? A. If 18 
months is a few years earlier, then, yes. 

Q. Well, I will stand corrected by your recollection, 18 
months. 

My question is, was there an increase during that 
18-month period up through the end of ’73 in the divestment 


V 
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bo that in excess of 2 percent was being sold in 19731 A. 

Yes. 

There was no change, as 1 understood it, in the long- 
range program, but because of special considerations in 
1973 Mrs. Whiting decided to double and redouble the 
amount. 

Q. What were the bases, if any, for the decision to double 
and redouble the amount of the dispositions in 73? A. As 1 
recall the bases, they were this: 

h irst, that Stewart Kessler talked al>out increase in capi¬ 
tal gains taxes, and mentioned in the memorandum of the 
May 73 meeting, and that any divestment in 73 would 
likely receive more favorable tax treatment than the same 
divestment in 1974. 

(281) Then there was the matter of the Form 144, as 
1 recall the number, which had to be executed by Mrs. Whit¬ 
ing in order to legally sell these shares of stock. As I re¬ 
call, she felt this was the government closing in on her and 
that because she feared this was part of a trend, she wanted 
to increase the divestment in order to accomplish it before 
the government did something else to prevent her from 
doing it. 

Q. Exhibit U, with respect to the increased divestment 
program, states in part, “All of this is subject to adjust¬ 
ment depending upon the growth and success of Dow Chem- • 

ical Company.” 

Do you recall that being discussed? A. Not at that spe¬ 
cific time. 

Q. Do you recall it being discussed at any time in any of 
the conferences with Goldstein-Golub advisers? A Yes I 
do. 

Q. Whenever it was discussed, what was the substance 
of the discussion as to how the disposition program would 
be adjusted depending upon the growth and success of Dow 
Chemical Company? A. That is a very complicated situa- 
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tion, as I am sure you understand, dependent upon Mrs. 
Whiting’s feeli'-Ts of proprietorship towards the Dow 
Chemical Company, my position as a director of that com¬ 
pany, our estimate of the financial (282) success, prospects 
for success or failure of the company. All of those things 
came into such a discussion. 

• ••••• 

(283) * # * Q. Exhibit U reflects a discussion about 
the exercise of your Dow option by the end of 1973, do 
you recall that? A. Yes. 

Q. Do you recall the discussion about how to fund the 
exercise of your option! A. Yes, I do. 

Q. What was the approximate amount of money re¬ 
quired for you to exercise your option! A. Approximately 
$500,000. 

(284) Q. And I believe you stated that Mr. Kessler ad¬ 
vised consideration of a loan, an intra-family loan, from 
Mrs. Whiting to you of approximately $500,000 for the 
purpose of funding the exercise of your option! A. Yes, 
and I have a very strong recollection because he pressed 
that very hard against the objections of Mrs. Whiting 
and myself. 

Q. Tell us the substance of what you recall. 

The Court: What he said, what you said, what 
Mrs. Whiting said, what anybody else said on this 
subject, the exercise of the option and the funding 
of the exercise. 

A. 1 recall that he said that this was just the way to 
do it and that this would result in less cost to me for a 
loan and a better investment for Mrs. Whiting than she 
might otherwise make. 

The Court: Did he suggest the terms of the loan 
relate to time, interest, and so on! 
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The Witness: Yes. The figure of G percent, I 
believe, is mentioned in the memorandum and I 
recall feeling that that was too low an interest rate 
and that it would not he a high enough interest, and 
I said that to Mr. Kessler. 


Q. Do you recall anything else that was said regarding 
the option or the funding of its exercise! A. I'm sure he 
made the point that funds would be (285) available from 
the sales of Mrs. Whiting’s Dow stock. 

Q. From funds that would be in Smith, Harney, which 


The Court: Well, how would they be generated? 
The Witness: Mostly from the sales— 

The Court: Of her stock, right? 


Q. And those funds were being generated in a larger 
quantity than previously because of the increase in the 

disposition program during 1973, is that not correct? 
A. Yes. 


(289) Mr. Mathews: I would like to clarify that 
right now, your Honor. 

Court: A1 > right. He wants to know, at this 
(-JO) point, was there anv discussion relative to 
where you would get the funds to repav the loan? 

The Witness: I don’t recall such a discussion, 
your Honor. 


Q. Well, your income from your salary at Dow and 
whatever other income you had during 1973, was approxi¬ 
mately 100 to 120 thousand dollars a year total, was it 
not? A. Yes. 

Q. Was there any discussion about how much of your 
income each year you would have to utilize to repay Mrs. 
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Whiting, if the loan were made! A. Not to my recollec¬ 
tion. 

Q. At the initial meeting was there a discussion as to 
the maturity date of the loan, how long a loan, if it were 
consummated would run? A. I don’t recall any discussion. 

• ••••• 

(291) • > *Q. Mr. Whiting, on or about December 27, 
1973, did you exercise your option? A. Yes. 

Q. And it required you to pav Dow Chemical approxi¬ 
mately $520,773? A. Yes. 

• ••••• 

(292) * * * Q. And you borrowed the complete amount 
of money from your wife, is that correct? A. Yes. 

• ••••« 

(295) * # * Q. The note itself, dated December 27, 1973, 
contained in Kxhibit X, that note is back-dated, is it not, 
Mr. Whiting? A. The note was signed after December. 
1973, yes. 

Q- It was signed a substantial time period after Decem¬ 
ber, 1973, was it not? 

Mr. Heatie: Objection, your Honor. 

The Court: Sustained. 

When, if you recall, or approximately when, was 
the note signed? 

The Witness: My recollection is not very precise, 
but it was perhaps around the first of March, 1974. 

Q. Was the note signed after someone from Dow Chem¬ 
ical advised you of the possible 16B problem with respect 
to the exercise of the option? A. Yes, it was. 

•••••• 

(296) # * Q. Is it not true that during 1972 and 1973 
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.Mrs Whiti, . g wa8 billed by Goldstein, Golub and paid for 
Mr r a f ecting mlvice * iven to both you and 

"obaWyS A ' ,knowIdi<1 '''*P»yforit. I think aha 

* « • , . • . 

(a 02 ) * * * Q- Mr. Whiting, in the fall of 1972 you and 
your wife opened an account with Smith, Barney in New 
York, is that correct! A. Yes. 

Q. When they were opened they were serviced by Mark 

S Bfly, £ yet'”' department 

Q. And they were discretionary accounts! A. Yes to 
the best of my knowledge. ’ 


The Court: How many accounts were opened! 

The Witness: My recollection on the exact (303) 
mechanics of it is not precise, your Honor. I know 
there was an account opened for Mrs. Whiting and 
for myself at that time. 

The Court: Was that one account for the two of 
you! 

1 he Witness: Separate accounts. 

The Court: All right. 

The Witness: At that time or later there were 
accounts opened for the children and for the trusts 
for the children. 


(304) • • • Q. Who paid Smith, Barney’s fees, its capital 
management feast A. To the best of my recollection, Mrs. 
Whiting paid them. 


(310) Q Do you have any recollection of talking to Mr. 
, kabaugh abo,,t assuring that a window exists for the 
sale of your wife’s Dow stock! A. Yes. 
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Q. Tell me the approximate time and the circumstances 
and the substance of such discussion. A. I don’t recall the 
time or circumstances. 

Q. You recall you talked to Mr. Rickabaugh about this! 
A. I have a vague recollection, yes. 

Q. Would it have been in 1972 or 1973! A. Yes. 

Q. What did you talk about! What did you say and 
what did he say! A. My vague recollection has to do with 
—it had to do with not having sales and purchases within 
the same 6-month period. 

Q. Sales and purchases by whom! A. By members of 
the family. 

Q. Including you, your wife, the children, and the founda¬ 
tion! A. Yes. 

• ••••• 

(311) # * * Q. Did you seek Mr. Rickabaugh’s guidance 
in timing the exercise of your option in late 1973! A. Yes. 

Q. And did you leave it to Mr. Rickabaugh’s judgment to 
tell you when the lowest possible price would be before the 
year-end! A. Yes. 

• ••••• 

Q. Did you in substance communicate to Mr. Rickabaugh 
your acquiescence in Smith, Barney treating your wife as 
a control person with respect to her Dow sales! A. I 
don’t recall discussing with him that as an issue, and, there¬ 
fore, it would be hard to communicate acquiescence on 
what was not discussed as an issue. 

Q. Well, he just apprised you of the fact, and you just 
accepted it, is that what you mean! A. Yes, I think so. 

(312) Q. You raised no objection, in other words, cor¬ 
rect! A. Correct. 

• ••••• 


) 
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(316) • • • Redirect Examination by Mr. Beatie: 

•••••• 


(324) Q. Yesterday you testified about the origin of the 
two percent sales program or some sales effort intended 
to dispose of 2 percent of Mrs. Whiting’s securities per 
year. 

Would you describe the general assist of the two percent 
figure? A. To the best of my recollection, the 2 percent 
figure arose in the course of a discussion, one, of a general 
series of more or less informal discussions which Mrs. 
Whiting and 1 have from time to time about the course of 
her estate. She had been disposing of some shares on an 
unplanned basis. It seemed like it might be a good idea— 
it seemed to me like it might be a good idea to formalize 
that a little bit into a planned program that would accom¬ 
plish what she seemed to want to accomplish with her es¬ 
tate, which was to at the same time diversify but not lose 
her very significant holding of Dow stock. 


(325) * # * Q. Can you remember anything else about the 
conversations which led up to the selection of the 2 percent 
figure? A. I rememl er explaining to her that the 2 per¬ 
cent figure would, based on past performance of the stock, 
allow her holdings of Dow stock to still increase and ex¬ 
pand and at the end of twenty years have a 2, 2V 2 percent 
diversification program, she would have half of her hold¬ 
ings outside of Dow stock and that still her—the size of 
ier Dow stock holdings in dollars, would probably be 
larger than it was at that time. 


(374) * • • Q. And, lastly, you indicated having had two 
conversations with Mr. Kessler, the first in mid January 
1974, the second in late February 1974, wherein you re 
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quested that Mr. Kessler please prepare an appropriate 
note. 

Did you have any conversations with anyone at Dow 
Chemical Company between the first conversation you had 
with Mr. Kessler and the second conversation that you had 
with Mr. Kessler, any conversation relating to your ac¬ 
quisition of the approximately $500,000 worth of stock? 
A. Your Honor, I am not clear whether the conversation 
that I recall with Mr. Kessler came before or after the very 
important conversation with Mr. Gerstacker and Mr. (375) 
Groening in which they explained to me they thought I 
was in violation of Section 16(b). 

Q. Let’s try to establish that. 

Mr. Beatie: We will stipulate to the fact that the 
second conversation took place after the conversa¬ 
tion with Mr. Gerstacker. Mr. Whiting has never 
been able to place this with any certainty, but on 
the basis of our reconstruction we are certain that 
is the fact. 

The Court: Very well. That is what 1 wanted to 
ascertain. 

• ••••• 

Becross Examination by Mr. Mathews: 

Q. Mr. Whiting, the note itself that was backdated, you 
can’t recall specifically whether you signed it, is that cor¬ 
rect? A. That is correct. 

The Court: You thought it was sometime, I be¬ 
lieve you said, in early March. 

The Witness: Yes, sir. 

Q. Is it not correct that whenever it was, Mr. Whiting, 
it was signed after you had retained counsel with (376) re- 
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spect to the problem in this lawsuit-and after >ou had had 
u meeting with counsel and Mr. Kessler? A. 1 don’t recall 
the meeting with counsel and Mr. Kessler. It was after 
I had retained counsel. 

Q. With respect to the matter at issue in this case? A 
Yes. 

. 

. (37f I ) ’ * * You testified that you had no contracts or 
formal agreements to receive gifts of Dow stock from 
your wife, is that correct? A. Yes. 

Q. Is it not true that throughout the marriage there 
was an established practice or pattern that each and every 
year your wife would give you a gift of Dow stock ap¬ 
proximately equal to the annual gift taxes exclusion of you 
and your wife’s children? A. Yes. 

Q. Has vour wife ever communicated anything to you 
as to her intention to terminate that policy or that prac¬ 
tice! A. .No. 

' ~ rrwt t,iat « year has never been skipped 
(37.)) since lf)4f) or ’4fi in connection therewith? A Not 
that I recall. 

(,)S4) • • • When you signed the Form 4’s, sir 
were they always in a completed form or did you’ 
s'gn blanks and leave it to others to fill in and file? 
lie Witness: They were always completed 

' ll * Coi,rt: . Aml you signed them, did you 

(384A) examine them? 

The Witness: Yes, I did. 


from 1 Jfi?' M ? l T hi . tinK ’ y ° U km ‘ W ’ ,li(in,t y°»b at least 
from l.Hifi on, that when you signed the Form 4 ownership 

reports that if you desired you could have disclaimed on 

the torm any lieneficial ownership interest in your wife’s 
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securities? A. Yes. But would you want me to qualify 
my understanding about it? 

The Court: If your answer isn’t a total yea, I 
am going to ask you to enlrrge upon it. 

The Witness: I understood from discussions with 
Mr. Groening that it would be possible to disclaim 
ownership but that would be of no consequence. If 
I did that, it would just be a formality and it would 
have no effect on anything like these proceedings 
here today. 

• ••••• 

(388) * * * Q. lip to the time you talked with the Harris 
Bank about possibility of a loan to exercise the option, 
what was the highest bank loan that you ever made in 
your life! A. I don’t specifically recall other loans. 

Q. As far as you recall you never had a bank loan 
before in your life? A. No, f don’t recall the amount of 
loans that 1 had previously. 

Q. Had you ever borrowed in your own name in excess 
of $10,000 before? A. Possibly. 

Q. Do you have any general recollection whether you 
did or didn’t? A. No. 

(389) Q. Had you ever borrowed as much as $25,000 in 
you r life before from a bank? 

The Court: How about when you built your 
house? 

The Witness: That’s part of what I would be 
unclear on. 

Q. I am asking you personally, not a loan jointly with 
your wife or a loan to your wife. A loan to you alone. 

The Court: Solely to you. 
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A. Then, to the best of my recollection I have not bor¬ 
rowed more than $25,000. 

Q. When Mr. Kessler pressed you in the telephone call 
to take the loan from your wife, what reasons did he give, 
if any! A. The reasons, as I understood them, was: One| 
that this would be the cheapest source of the money that 
I could get, and, two, that it would be a good investment 
for Mrs. Whiting. 

Q. 5 our counsel asked a few questions about the tax 
shelters in Sunoco and Conoco. You testified von did not 
direct your wife to make those investments. 

It is true, is it not, you suggested those investments to 
your wife? A. Yes. 


(.W3) • • Q. Some questions were asked with respect 

to the voting of your wife’s share of Dow. 1 take it each 
year management proposes a slate of directors? A. Yes. 

Q. And I take it each year since you first liecame a 
director you have been a management nominee for a 
director? A. Yes. 

Q. Did you ever receive any knowledge from 1945 to 
date of your wife ever voting for anvone other than the 
management’s proposed slate of directors? A. No. 

(394) Q. I take it each year whenever there are issues 
put to a shareholders’ vote there is a management proposal 
or a management suggestion for which proxies are asked 
to be voted on behalf of management; is that correct? A 
Yes. 

Q. h rom 1945 to the present, are you aware of your wife 
ever voting against a management proposal with respect 
to Dow? * 


(396) * • • A. No. 
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(3!)8) * * # Q. Is it the regular course of the company’s 
business to plan its world-wide operations by having cer¬ 
tain types of reports internally generated for the directors? 
A. Yes. • 

Q- Budgeting new construction and new areas of busi¬ 
ness, and the like? A. Yes. 

Q Generally, how many years in the future during the 
past few \ i-e <-s have such plans covered? A. My recollection 
is three years and five years. 

Q. Bid any extend beyond five years? A. Not that 1 re¬ 
call. 

Q* Would it be fair to say that generally throughout 
(3!>9) your serving as a director that you generally have 
had access to plans projecting the company’s operations 
over the next five-year period? A. Yes. 

Q* ^ ou were asked questions by your counsel, and you 
gave some answers, respecting your comments to your wife 
about formalizing the dis|>osition program for her securi¬ 
ties. Do you recall that? A. Yes. 

Q- * believe your testimony was that you felt that your 
wife should adopt a more formal disposition program? A. 
Yes. 

Q. And I believe you said that in the discussion it 
evolved a suggestion of about two j>er cent per year? A. 
Yes. 

Q- And I believe you said that you had discussed the 
disposition program might well extend over a twenty year 
period? A. Only a question ci semantics; I talked about 
if it extended over a twenty-year period such and such 
would happen. 

Q- T believe you testified that if 't extended over a 
twenty year period that in your viewpoint about two per 
(400) cent jH*r year in twenty years would leave your wife 
with about the same value in the remaining shares she 


\ 
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A™*Ves.lv U,, ° n 0,0 |,r0 "'"’ c, “ for «>• company? 

*. 

Did you discuss with your wife at the time what factors 
y gave consideration to in determining that after twenty 
years an amount of Dow securities that she would Z/e 
it at the end of the disposition program would have 

^ Vah “* “ thp total amount of 
th^Th her, year ° n,,! ,m> A m 1 

Q. Yes. A. I don’t recall whether she accepted that 

! .“IS .tT ' ha ' 1 t0 explai " *» her how 

Q. I am not interested in whether she accented it nr 

whether* 1 ? Z?* ^ ^ A 1 d »”’‘ —H 

A %1‘ U "' re a poMibilit >' 'h« you may have discussed itt 


(413) * Hklen Dow Whiting, called as a witness 
being first duly sworn, testified as follows: 

Direct Examination by Mr. Beatie: 

wwtiT rzz ^ t,fied in a courtro ° m 

we Q wmTr < t U L‘°he a a t r l ;r. ' a °“ ^ 

What is your date of birth? A. August 13, 192* 

And a brief summary of your education? A. I am 
a high school graduate and a degree from college. 

summer^ 6 " ^ fr ° m colle ^» A. 1940, 


V 


£ 
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Q. Prior to the time of your graduation— 

The Court: I don’t know if I heard it, but did 
you indicate the college from where you graduated? 

The Witness: No, I did not. From Barah Law¬ 
rence College 

(414) The Court: In 1945T 

The Witness: Summer of 1945, yes. 

The Court: And you received a bachelor’s degree 
at that time? 

The Witness: Bachelor of art degree. 

Q. Prior to the time you graduated from college, were 
you financially independent? A. Yes, I was. 

Q. Would you explain the circumstances under which 
you became financially independent? A. From gifts from 
my father. 

Q. What were the gifts composed of? A. Dow Chemical 
Company stock. 

Q. Nothing but the common stock of Dow Chemical 
Company? A. No. I had a few preferred shares, too, but 
I couldn’t tell you how many at this time. 

Q. When had you undertaken to pay your own bills? 
A. At least from the age of 15 on. 

Q. Had tax returns— 

The Court: You paid your tuition at Sarah 
Ijawrence from your own funds? 

The Witness: No, but all my own |>ersonal things. 

Q. Were there any bills other than your tuition for 
(415) college that were not paid by you? A. I couldn’t 
answer that exactly because I can’t remember. 

Q. Jid you file income tax returns prior to 1945? A. 
Yes. 
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Q. In your own name? A. YeB. 

Q. Would you please explain how those income tax re- 
urn* were preparedt A. They were prepared by eome- 

body at Dow Chemical and audited by Haakinu & Sella 
Company for me. 

Jp an you * ell m me to the be8t o{ your recollection when 
that began t A. That began ever since I ever remember 
paying income taxes and I never remember a time when 
1 (lidn t pay income taxes. 

The Court: Let’s g0 back a moment. I’m inter¬ 
ested in this. You say that you have had inde¬ 
pendent means since you were 15_ 

The Witness: Well, since before I was 15. 

I he Court: You say you filed income tax returns 
as long as you can remember? 

The Witness: Yes, that’s true. I signed them. 
Ihe Court: You signed them? 

(416) The Witness: Yes. 

The Court: Did anyone else sign them! 

The Witness: No. 

The Court: Did you pay true* in the form of 

8 Tt" g u?. e< ' k “ ,' he l»'emal Revenue Service! 

Ihe Witness: Yes. 

The Court: At age 15? 

The Witness: Yes. 

The Court: Very well. 

Q. Did the general procedure which you have described 

I" P r ,,aratl ° n and fi,in * of y°ur income tax returns 
™ tin " P 1 for 80me Period of time after 1945? A Yes 
J*’ When were you married? A. In 1945, July 6th 
y. Jo whom were you married? A. Macauley Whiting 

Hint continuously married to Mr. Whiting 

since that date? A. I certainly have. 
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Q. You have children! A. Yes. 

Q. How many? A. Six. 

(417) Q. Can you tell us their names with more preci¬ 
sion than Mr. Whitingt 

The Court: I thought he (lid pretty well, if I may 
3ay so. 

A. Do you want their ages too! 

Q. Yes. A. Susan Whiting, age 27. Martha Whiting, 
age 26. Helen Whiting, Jr., age 22. Miriam Whiting, age 
21. Henry Whiting, age 18. Mike Whiting, age 17—oh, T 
missed on one—Henry Whiting, age 19. 

The Court: Then you and your husband have 
problems. He said he was 18 and then 20 and now 
you say 19. 

The Witness : Henry Whiting is 19 years of age. 
Mike is 17. 

Q. That’s Macauley Whiting, Jr.! A. That is true. 

Q. After your marriage, did you continue to acquire any 
assets! A. Yes, I did. 

Q. Would you describe the circumstances under which 
you acquired assets after your marriage to Mr. Whiting! 
A. Through gifts, through inheritance, through purchase. 

Q. What were these assets! A. Dow Chemical Company 
stock. 

(418) Q. Anything else! A. Not to my— 

Q. —up to the year 1950, did you acquire anything other 
than Dow Chemical stock! A. No, not to my remembrance. 

Q. Up to the year 1950, did you discuss the retention or 
possible sale of your Dow stock with anyone! A. No. 

Q. Did you have any conversations about your Dow stock 
with your father! A. YeB. 
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ros.s. 

Q. What was the relationship of your father to the com¬ 
pany f A. My father was chairman of the board, president 

Company iPany ’ ^ Ken< ‘ ral mana & er of the J>°w Chemical 

n» Q ' t W T y° ur R randfa ther in fact founder of the com¬ 
pany! A. Yes, he was. 

Q. Did your father Rive you any advice about vour Dow 
securities? A. Yes. 

um h n n d , h f “" y ,! A ' “ Uo not sel1 >» ur »ow «tock.” 

1 !'I te you an - vthin K else? A. He said 1 

could do anything I wanted to with the income from it, but 
do not sell the securities. 


ioii 24 .- , S' At S ° me pomt durin K the period 1950 to 
1000, did you change your mind about holding vour Dow 
securities and not selling them? A. Yes, I did. 

Q. Would you describe the circumstances which led to 
that alteration of your decision? A. It was a very simple 
1 had a daughter about that time towards the 
w . “ that wa ® about rea(, y to go into prep school and Mr. 
Whiting and I had decided that we would send our children 
to prep schools, all of them, and all of them to college. 

1 knew that this would be my responsibility to pay for 
tuitions for all these schools. I realized that T did not have 
enough income from the Dow securities in order to take 
care of sending two children, three children, and ultimately 
four children at the same time through school, so it was of 
interest to me to diversify my holdings to try to acquire 
more income in order to accomplish the purpose of educa- 
tion of the children. 


(491) • • • Cross Examination by Mr. Mathews: 

Q- * * * I believe you testified, Mrs. Whiting, that at 
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some point switching from Mr. Freedman to Smith, Barney, 
that you had determined to sell 2 percent per year of your 
Dow stock! A. Yes. 

Q. Prior thereto you said you had no specific percentage 
program! A. That’s correct. 

Q. Prior thereto, it was Mr. Freedman who made the 
decision how much to sell! A. That’s the way you dealt 
with Mr. Freedman. 

Q. You just accepted his judgment and he would write 
you a letter and tell you what he had sold! A. That's 
correct. 

(492) Q. You and Mr. Whiting talked in connection with 
the switch and out of your talk evolved the 2 percent pro¬ 
gram! A. Yes. 

Q. Do you recall that it was Mr. Whiting who suggested 
the 2 percent number initially! A. Mr. Whiting and I hatted 
arou.id a lot of numbers and this was the number that we 
mutually came up with that was the correct number. 

Q. Do you recall which one of the two of you suggested 
2 percent initially! A. It could have been me, it could have 
been him, it could have been either of us, because we talked 
a lot of numbers. 


Q. Do you recall any discussion with Mr. Whiting at the 
time about the fact that if you sold 2 percent per year for, 
let us say, 20 years, that in light of the performance (493) 
of Dow, the company, that the stock that you would be left 
with after 20 years would be approximately equal to what 
you were starting out with! A. This is the way Mr. Whit¬ 
ing’s mind works and this is the sort of information 1 ap¬ 
preciate from him. I’m sure that he did say this to me. 

Q. Do you now recall that that was discussed when you 
and Mr. Whiting were talking about, let us say, formalizing 
your program for disposition! A. Probably, yes. 


3 
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Q. You stated at the suggestion of Mr. Kessler at Gold- 
stem Golub in approximately April, 1973, the decision 
(494) was reached to increase the disposition program to 
approximately 5 percent, is that correct t A. I made that 
decision, yes. 

Q. I show you Exhibit T in evidence, which is a confer¬ 
ence report of a meeting that you and your husband had at 
Goldstein Golub in May, 1973, and ask you whether that 
would refresh your recollection that the decision to increase 
o o percent was made in May, rather than April A It 
would seem it was in May. April, May, it doesn’t make 
much difference to me, but there was a decision made. 


(495) * * * Q. Do you recall traveling to New York for a 
meeting (496) at Goldstein, Golub sometime between Mav 
18, 1973 and October 29, 1973? A. No, but I think the deci¬ 
sion was made somewhere between those two dates. 

Q. To go from five to ten per cent? A. Yes. 

Q. You think that was done by telephone? A. I believe 
so. 

Q. I believe you stated on direct examination the reason 
for the second increase in August or September of 1973 
from five to ten per cent was because a problem regarding 
Rule 144 statements had come up; is that correct? A. That 
is correct. 

Q. Can you describe for me what the problem was, and 
who you talked to concerning it? A. Mark Rickabaugii told 
me that we had to file a thing called a 144 statement in order 
to sell /ow securities. 

Q. And this was, your recollection is, August or Septem¬ 
ber of 1973? A. I can’t be absolutely positive of the date, 
but that’s my recollection. 

Q. At any rate, you pinpoint Mark Kickabaugh telling 
(497) you about 144 and in time you connect it to the in¬ 
crease from five to ten percent? A. Yes, I do. 
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Q. Had you ever heard of Rule 144 before! A. Never. 

Q. You never had any talks or never read anything about 
Rule 144 before! A. No, never. 

• • • • • • 

(499) * * • Q. Directing your attention to Exhibit 0-9 
in evidence, which is a September 28, 1972 letter from you 
to Dow Chemical Company and Smith, Barney, will you not 
admit (500) that in 1972 at or about the time the Smith, 
Barney account was opened Mr. Rickabaugh brought the 
144 problem to your attention! A. Apparently so from 
the signature of the letter and this letter. 

Q. And looking at Exhibit G-7 in evidence, will you not 
admit that in October 1972 you were executing letters to 
comply with the Rule 144 problem! A. Apparently so. 

Q. So what was the reason that the disposition program 
in the latter half of 1973 was increased from five to ten 
per cent! A. 1 stand by my same answer, ’ icause of this 
144 statement. 

The Court: Of course you had known about this 
now, according to your testimony, for about a year. 

The Witness: Apparently it never hit home with 
me at all until all of a sudden it did in 1973. It is 
obvious that I signed something— 

The Court: But you were aware of Rule 144 from 
what I have heard— 

The Witness: I was apparently vaguely aware of 
it, but it really hit home in 1973 and scared me. 

• ••••• 

(501) * * * Q. How did the December 27th loan come 
about! A. Mac asked me if I would loan him money to 
buy his stock option stock. I said, yes, I would. He told 
me that he would secure it by a note. I said that 1 would 
accept his note, and that was all there was to it. 
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Q. When did he ask you? A. Just prior to December 

*7til. 

•••••# 

(503) # # # Q. Pri'r to Christmas 1973, had you ever 
discussed with your sband how he would repay any loan 
that you might make to him? A. No. 

Q. When you made the loan on December 27th, did you 
have any discussions with your husband about how it would 
be repaid! (504) A. No. It was his business to repay me 
as he wished. I didn’t see any point in discussing that. 

Q. No I take it there was no term set on the loan, it was 
just— A. Yes, there were terms on the loan. 


The Court: W hat were the terms? 

The Witness: The terms were that I would have 
a note, and there would be a certain percentage in¬ 
terest that he would pay me. I call that terms 


Q. Now, how about maturity? Was the note ever to 
mature? A. That I can’t say. 

Q. Did you ever have any discussions with your husband 
as to how long the note would remain outstanding? A. 

No, I did not. I assumed it would be outstanding until it 
would be paid. 

Q. Did you have any discussions with your husband about 
how often he wouW make installment payments? A. No. 
l nat was his business, not mine. 

Q. You left, it completely up to him? A. Of course. 


The Court: In other words, you left him free to 
repay the loan at whate/er time or times he wished 
in whatever amounts he wished? 

. (505) The Witness: That is correct. At a cer¬ 
tain percentage per year. 

The Court: And what was that percentage? 
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The Witness: Seven per cent. 

The Court: And how did that percentage come 
aboutt How was that arrived at! 

The Witness: That was his discussion with the 
Goldstein firm that they came to the conclusion 7 per 
cent was the right amount. 

Q. So you didn’t participate in any bargaining or nego¬ 
tiation with your husband or anybody at the Goldstein firm 
to set the interest rate! A. No, I did not. 

The Court: He said 7 per cent is what Goldstein 
recommends, and l gather you said all right. 

The Witness: Yes, I did. 

The Court: And if he said Goldstein recom¬ 
mended 1 per cent, 1 assume you would have gone 
along. 

The Witness: No, I think I would have been ner¬ 
vous, because I have had loans, and I don’t think I 
would have liked 1 per cent. Likewise, if he had said 
12 per cent, I likewise would have been nervous and 
wouldn’t have liked that. 

The Court: You felt comfortable with 7 per centT 

(506) The Witness: I felt 7 per cent was a fair 
amount. 

Q. Did you have any discussions with Mr. Whiting at or 
about the time the loan was made as to where Mr. Whiting 
would get the half a million dollars plus interest to make 
payments on the loan? A. No. 

Q. Did you have any understanding in that regard? A. 
I didn’t see why T had to. If he said he would repay the 
loan, I assumed he was an honest person and he would 
repay the loan. 

Q. And as far as you were concerned if it took him forty 
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years to repay it that would have been all right! A. Yes 
indeed. 

Q. As tar us you were concerned, if he were not able 
to pay interest for a period of years that would have been 
all right! A. No, it wouldn’t. 

^ ^ y° u have an understanding or discussions with 
Mr. Whiting about the interest payments on the loan! A 
No, I did not. 

y. You were aware, were you not, that the interest would 
l*e approximately $35,000 a year! A. No, I was not. 

nr 1 tak<J you ,ia<l no discussions with Mr. 
Whiting about what the source of any interest payments 

uviiiM lw. 9 r J 


The Court: 1 would like to get back to that last 
answer. 

I have noticed the record keeping that you have 
made, and I have observed as far as your background 
and your intelligence is concerned. You mean to say 
that you would lend your husband something over 
$500,000, and the interest rate was to be 7 per cent, 
and you had no idea that the interest was approxi¬ 
mately $35,000 a yeur! 

The Witness: T never stopped to figure it out It 

just didn’t occur to me that that was an important 
thing to do. 

The Court: I see. All right. 


(old) Q. Do you recall vcur approximate net worth in, 
let s say, the end of 1973! A. No. 

Q. Do you recall the approximate value of the Dow 
stock you hoid in vour name as of the end of 1973! A. 


Q. Can you state within a million dollars 
mate net worth as of December 1973! 


your approxi- 
(514) A. Mr. 
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Mathews, T have professionals that do that for me, and 
1 will never he able to stipulate to you my net worth, my 
net value, any stocks or bonds, or anything that I own. 
I have others do that for me. 

Q. Can you, within twenty-five million dollars, state your 
approximate net worth as of December 1973! 

Mr. Beatie: Your Honor, I object to this. 

The Court: Yes, 1 sustain the objection. The 
witness has answered the question. She says that 
she can’t under any circumstances give you even an 
approximation of her net worth as of December 31, 
1973. 


Q. Can you give me an approximation of the number of 
shares of Dow Chemical you owned in December 1973? 
A. I have professional people that keep those totals for 
me. No, I cannot give you that answer. 

Q. Can you tell me wilhin— 

The Court: Perhaps you can tell me, if you would, 
ma’am, the dividend paid by the Dow Chemical 
Company per share of common stock for the year 
1973. 

The Witness: No, I cannot. 

The Court: Would you turn back to the records 
which you keep so meticulously which indicate the 
dividends of some $520,000 to the penny without 
investment advisors or investment counsellors. Look 
at that and see if that (515) refreshes your recol¬ 
lection. 

I should like you to look at Exhibit 8, which is 
in evidence. 

Now, you keep these records, and ] am going to 
ask you to look at them and tell me if you are able 
to answer that question. 
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Tho Witness: I can look at these records and 
answer the question how much dividends I received 
for the first, second, third and fourth quarters, and 
the total for the year, hut I can’t tell vou how 
much per share. 

, 1 The Co,,rt - You’re telling me that vou 
don t know the dividend paid per share annuallv 

'r«’ J73 by the 1)0w C ' hf *mical Company ? 

I he \V itness: Yes, that’s right, your Honor. 

The Court: Was it a dollar a share? 

The Witness: That I don’t know 
The Court: Was it fifty cents a share* 

The Witness: That 1 don’t know. 

The Court: You luve no idea? 

The Witness: That’s correct. 

I he Court: Thank you. 

By Mr. Mathews: 

Q. Mrs. Whiting, what were the sources of funds that 
>ou used to make the December 27th over half a million 
dollar loan to Mr. Whiting? A. Those were funds in mv 
account at Smith. Harney & Company > 

i HarrisD - 

“ sa - 5ssrw= 

A' J r A. That’* correct. ' P 
(S17) g. Is It not true that over the years the nrimo 

" wzjt - “ 

Q. Approximately what total amount of dollars in H.Vi 
ends were you receiving on vour stock in 197S? A P 
•ha, exhibit, 1 wa, reeeivin, over utfJSS, do Ha™ 
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(518) # * • Q. Mrs. Whiting, the approximately 29,770 
some odd shares were sold in your account and it is in 
evidence in September and November, 1973. Do you recall 
that! A. Yes. 

Q. Does that sound right to yout A. Yes. 

Q. And the net proceeds were a little over 1.6 million 
dollars? A. Yes. 

Q. Do you recall that you had an arrangement with 
(519) Mr. Riekahaugh where he would reinvest the pro¬ 
ceeds of your Dow sales at that time in short-term paper? 
A. Some short-term paper, not all. 

Q. And some commercial paper? A. Yes. 

Q. Was not it yours and his practice to, firstly, invest 
enough to pay the capital gains tax on the sales? A. Yes, 
that’s correct. 

Q. I take it the commercial paper in your account at 
that time had been purchased in part from the proceeds 
of the sale of your Dow stock? A. Yes, 1 would imagine 
that is true. 

Q. Then an amount of the commercial paper purchased 
with those proceeds was sold to have the cash transferred 
to your Harris Hank account? A. Yes. 

The Court: Am I correct, then, that the source of 
the funds which were transferred to the Harris Trust 
Company and which comprised your check for $520,- 
(XX) payable to your husband, were the proceeds 
of a sale of Dow stock and Dow stock dividends? 

The Witness: No, there would be no dividends 
in that. I looked upon that as sale of commercial 
papers that (520) Mr. Iiickabaugh had in my ac¬ 
count and the commercial papers would have come 
about from the sale of Dow stock. 

The Court: So that 1 should eliminate from con¬ 
sideration any of the Dow dividend income you re- 



Helm Dow Whiting—for Plaintiff—Cross. 

ceived during 1973 as utilized to fund the loan you 
made to your husband? 

The Witness: Yes, you should. 

•••••• 

(f)2. r )) Q. Mrs. Whiting, I ask you to read Mr. 

Freedman’s handwritten note dated July 14, 1971, on Kx- 
hibit HU, and ask you whether that refreshes your recol¬ 
lection, as to whether your husband participated in ar¬ 
ranging for the Conoco investment. A. You know, Mr. 
Mathews, Mr. Freedman was dead set against any tax 
shelters and particularly on oil shelters. He thought they 
were very serious and very dangerous and I should not 
get invested in them. So any time there is correspondence 
about Conoco or Sunoco in particular, there may be cor¬ 
respondence saying “Mac said this” or “Mac said that” 
which was his way of getting even with telling me this 
was the wrong thing to do. 

Q. You don’t imply that what Mr. Freedman said was 
not true? A. Yes, I do mean to imply that. If I can 
read the writing. 

(I July 14, 1971, “After talking to Hill Gilbreath, (52fi) 
at Margan, I called Mac Whiting and discussed Conoco 
deal. Mac decided he wanted to go along with the deal to 
the extent of $40,000.” A. Okay, but that doesn’t say Mac 
paid $40,000 or that Mac went along with the deal. This 
is Freedman’s way of getting even with Mac. This has 
nothing to do with Mac investing in Conoco. 

Q. Was there, to your knowledge, a source of friction 
between Mr. Freedman and your husband? A. Yes there 
was. 

Q. And from time to time were you aware of any acts 
by Mr. Freedman trying to get even with your husband? 
A. That is an example of an act of getting even with 
my husband. 
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Q. Do you have any knowledge of what the source of 
friction between your husband and Mr. Freedman wasf 
A. Yes. I just ixplained that Mr. Freedman did not 
think that I sho dd invest in oil shelter deals or even 
get into shelter deals, and Mac was trying to expand my 
financial knowledge, of which tax shelters is part of learn¬ 
ing the financial business. 

The Court: 1 gather from what you’re saying 
that Mr. Freedman was a somewhat conservative 
or conventional investment counselor and what your 
husband w’as urging upon (527) you was a more 
aggressive approach, is that correct? 

The Witness: This is correct. 

The Court: And this caused you ultimately to 
terminate your relationship w-ith Mr. Freedman and 
to seek t*v» counsel of Smith, Harney and others? 

The Witne. s: That is exactly correct, yes. 

Q. When you switched to Smith, Harney, you were 
aware, were you not, that Smith, Harney had been the 
investment banker for Dow Chemical Company for a num¬ 
ber of years? A. I was aware, yes, indirectly. 

Q. And youi husband arranged, initially, for the first 
Smith, Harney meeting, did lie not? A. Yes. 

•••••• 

(529) Q. Mrs. Whiting, is it fair to say that through¬ 
out your marriage, since 1945, that whatever expenses you 
have paid towards maintaining your home, and the chil¬ 
dren’s expenses, and the help that you had at your home, 
that your principal source of funds over the years has 
been dividends on your Dow holdings? A. Yes. 

Q. And that would lie until you w f ent to Mr. Freedman 
ind began to sell some of your Dow stock, and then your 
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principal source of funds would be proceeds from the sale 
of Dow stock as well as dividends! A. Yes. 

Q. I believe you testified that the reason that you com¬ 
menced the original disposition program through Mr. 
Fieedman was that you and your husband jointly had de¬ 
termined that any children you then had cr any future 
children you had would all be educated in private schools! 
A. That’s true. 

Q. Had you been educated in a private school! A. Yes, 
9th grade through college. 

Q. Had Mr. Whiting attended a private school! A. Yes, 
all the way through, from kindergarten. 

Q. That was an agreement you reached as to, if I can 
call it, life style, to educate your children privately! (530) 

A. That was the customary thing done in both our fam¬ 
ilies. 

Q. I take it you made a decision that whatever Mr. Whit¬ 
ing s salary was at the time would be insufficient to pay the 
educational and related expenses for all of your children 
in private schools! A. 1 didn’t even think about his salary. 

knew I had the most amount of income and it would be 
my responsibility to do it. 

Q. In any event, that was the general assist of the dis¬ 
position program, to provide the funds to pav for the chil¬ 
dren’s private edneation! A. That’s correct.’ 

Q. That you both wanted. A. Thnt’s correct. 


• • • 


• • 


(535) Q. Mis. Minting, has it lieen your practice to 
vote the proxies on your shares each year, your Dow 
shares? (536) A. Could you possibly speak a little louder? 

Q. Yes. Has it been your practice over the years to vote 
the proxies with respect to your shares of Dow stock! \ 
Yes. 


Q. Have you voted each vear for your husband whenever 
he-was a candidate for director? A. The proxv statement 
doesn’t state that. 
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Q. The management proposes a whole slate! A. Yes, 
bat you vote for cert' a people on the proxy statement and 
in turn you give your proxy to them and then they vote. 

The Court: In other words, if you sign the proxy 
without designating anything else, in essence, you 
are delegating your vote to a management desig¬ 
nated committee! 

The Witness: That’s correct. 

Q. Do you as a matter of practice sign your proxy each 
year giving proxy to the management proposals! A. Yes, 
I think I always have. 

Q. You can’t think of any time when you voted against 
management on your proxy! A. I have been tempted, but 1 
don’t think bo. 

• ••••• 

(540) * * * Q. From 1945 to the present, can you recall 
your husband ever utilizing any accountants other than the 
iam j accountants you were utilizing! A. No. 

Q. Throughout the marriage can you recall your hus¬ 
band ever utilizing any professional investment advisers 
other than the ones you were using at the time! A. No. 
He didn’t always utilize the accountants or the profes¬ 
sional people—the investment people—I don’t know that 
he had an account with Mr. Freedman too. 

Q. My question is, are you aware he ever had any other 
investment adviser! A. I’m not awpre that he ever had any 
other. 

Q. And he also utilized the legal se. vices of Mr. Channin f 
A. Yes. he did. 

Q. Except, I believe, in the case of Mr. Channin, Mr. 
Whiting did himself pay Mr. Channin’s bill with respect to 
(541) the advice to Mr. Whiting, did he not! A. You would 
have to ask him. I don’t know what bills he paid to Mr. 
Channin. 


I 











1 


f 
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Q. When you went to Smith, Barney, you each had dis¬ 
cretionary accounts opened up at Smith, Barney? A. That 
is true. 

•••••# 

(o44) • Q. With respect to the relationship with 

Goldstein, Golub & Kessler, they advisee' you with respect 
to your Dow stock, did they not? A. In what way do you 
mean they advised me— 

Q. With respect to accounting and tax estate matters? 
A. Yes. 

Q And they advised your husband, did they not? A. I 
would imagine so. 

Q. Well, you know so, do you not? A. W r ell, ask him. 
lie would know better than I would. I don’t know. 

Q. You sat at joint meetings at Goldstein, Golub & (545) 
Kessler yvitli your husband? A. Yes, I did. 

Q. And you want your testimony to stand that you do 
not know that they advised him as well as you? A. They 
advised us about so many different things I can’t specifi¬ 
cally say whether they advised him, advised me, and so on. 

Q. They gave advice with respect to vour stock, his 
stock, the foundation, the children, the children’s trust 
from time to time in whatever areas came up? A. Yes. 

Q. When they rendered such advice you and Mr Whiting 
were there together? A. Correct. 

•••••# 
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(For convenience of Conrt and Counsel this Exhibit is 
hound in on the opposite page) 
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THE DOW Ch EMICAL COMPANY 


October 6, 1965 


Mr. Donald k.‘ Ballman 
Mr. Robert B. Bennett 
Dr. R. H. Boundy 
Mr. C. 3. Branch 
Mr. Calvin A. Campbell 
Mr. X. 3. Griswold 
H. Lyon 

Kacauley Whiting 

hlbltlons - of e sectlon y i6fbl 8 nr e f" advl8ed concerning the pro¬ 
wl th reference to the inf.^ a "d Exchange Act 

stock Of th*ir he dealings by officers and directors In 

form on the occasion of their ?ece™ eleJtiS P^r.t 
and as a matt.. . 1 * scene election to the Board 

cemea with this Drobie* 1 ? 8 UP t0 dat * ever yone who Is con- 

on this subject a? roliwl™ quotln ‘ 5 fro “ **tUr to them 

to e pJoS;blt^faIr t i!e S of U rJ? ie8 ?? d ^ Ch ? nge Act 18 designed 

provides that If he purxhiHs nnd lellS 'or*.??!? Di " ctor « 
crises rs r w*. ^ ana tens, op Bella and pup— 

period' any prof 4 *- s whlch^e wl £ hln the SAn, e six-months' 
to the oeneffr^ ?hf tranaa «l°"» accrue 

skffssriore’tra^-sa 

months.» Likewise if 5t ^f k for a P erlod of six 7 ; 

buy any Dow *.to”'f“ period 0?".^?^/°" th *" not 

will^e^f interest tS'you^d*that^ *5* J 0l ‘ egolng which 

acquired our-uant mw y 1L l. that has to do wlth shares 
The exemption provide th^th^aJeu? ??? pany l 8 option plans, 
to option Diana which f acquisition of shares pursuant 

Plans do meet) ls^xcmptf ro^Se^ti (whlch the 3ow 

'in tr.e-ex C rcice_of a^v on-o- l6(i) ’ ™ l3 r<eans that 

cconcernto_a^ut?A^ y t * P ;; * oid by you ' V™ ^oed not be 

a^tA^BDU^it^at-that.yo.u_may_bave_ s^id_othcii_Dow shares 





during the preceding six months or do sell Dow shares during 
the succeeding six months. Please note, however, that the ex¬ 
emption pertains only to an acquisition of shares under an 
option plan and not to a disposal of such shares. In other 
words, you cannot sell shares acquired pursuant to an option 
plan and then, within six months before or after, purchase shares 
oy some means other than exercise of your options and come 
within the purview of the exemption." 




V. A. Groenlng, Jr. 
Assistant General Counsel 
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Memorandum of W. A. Groening, Jr. to Macauley 
Whiting, et al., dated 5/27/6G (4 pp.). 
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(For convenience of Court arid Counsel this Exhibit is 
bound in on the opposite page) 
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THE DOW CHEMICAL COMPANY 


May 27, 1966 


Mr. Donald K. Baliman ' 
Dr. Earle B. Barnes* 

Dr. Earl W. Bennett 
Mr. R. b. Bennett* 

Dr. A. p. Beutel 

Dr. R. H. Boundy 

Mr. C. B. Branch • 

Dr. Melvin Calvin. 

Dr. Calvin A. Campbell 


Mr. Herbert D. Doan * 

Dr. Leiand I. Doan 
Mr. Herbert H. Dow . 

Dr. Carl A. Oerstacker. 
Mr. John M. Henske 
Mr. Max Key 
M*** H. H. Lyon • 

UMr. Macauley Whiting . 


c; 


Re: . StockHoldlngs of Directors and Off lee™ 


offlcer^concernlng^thei^responsibllltip 3 ad “ lae ? dlreot °™ and 

Exchange Act with referenc£ to deali^ 1 ? JJ nder the Securities 
have endeavored to advise eirh g S in Com P an y stock. We 

director of his res2ons?bi??M*£^ ecomin « a " officer or 
assumes his new position We have ji 8 ra ® ard a t the time he 

your attention changes tK dlS ° endeav °red to bring to 

occurred from time to time mf*® 8 and re 2 ulafc ions that have 
attempt to summarize all of tEl. P I£?? 8e ° f thls lefcter ia to 
of one writing. Its preparation ith £ n fc £ e framework 

by a recent publication of at v th , ls „? lme has been motivated 

a director's responsibility in these°maf-ftock Exchange concerning 
changes In Securities and SLeE thes ® ma , fcters and also by recent 
this g subJec?? C as ie?! as pr^po^fl ^JWtStions on 

Commission to promulgate more rules and reluJaWons^^hU 0 ^!? 

^ _ • 


1 . 


Re ports to the Se curit ies and Exchange Commission 


'&nd Exchange Commisslon-on^or 1 ^?©^-?^- tenth^^ t ?* :the '" Sec titles 
acquisition or disposal of Dow stock' made** th of each m °nth any 
month, it has been the'innv n *- a ^i? C ^' made by you durln g the preceding 
Carlson to f ? r M1 ? 3 Elsa 

which we receive from The Cleveland 'TVi>n«-°n the daily transfer sheets 
transfer agent. The fact Com P an y as our principal • 

Information ->ans, of course 3t fiat EK'S", Sheets are tha «ou4e of 

Wjat Inf or: on wMch£tuahy1op”i" £ P JK\ C “ only 

Therefore, ..an officer or di™r?£« a f»! bransfer records, 

stock through a brokerage . °^ d be dealing in Company 

in his name. Miss Carlson would have nn° having the shares registered 
information! As thTresponsmn^ for r* 3 "!.? f P } ck il} g up th “ 8 
officer or director as an Individ™!» * r J portln 8 is that of the 
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transactions. For example, a purchase or sale on the New York 
Stock Exchange made during the last few days of the month would 
not appear of record until the following month, but the director 
or officer has in fact parted with his beneficial Interest on the 
date of sale and the transaction should be reported for that month. 
Therefore, directors and officers should be extra alert to call 
such transactions to Miss Carlson's attention so that she can pre¬ 
pare the proper reports. 

The monthly reporting requirement has been further complicated by 
Securities Exchange Act Release No. 7793 issued January 19, 1966, 
which overturned interpretations of more than 30 years' standing 
^and now requires a director or officer to .y.eport the holdings of& 
isecurities~of his~Wife. and mlndr children"^ The rationale of this 
new interpretation is that the Income derived from shares so held 
might be used to maintain a common home or meet expenses which would 
otherwise be met by the husband from other sources, or the husband 
might have the ability to exercise a controlling influence over the 
purchase, sale, or voting of the securities. It is not necessary 
that all of these tests be met, but any one of them is deemed by 
the SEC to be sufficient to imply that the director or officer has 
beneficial ownership of such securities. Each of you was advised 
of this requirement and appropriate forms reporting the ownership 
of your respective wives and minor children were prepared, signed 
by you, and filed. Your reports Indicated the name of the actual 
owner of the shares where the owner was a person other than you. 
While we do not believe that the filing of the report constitutes 
an admission by the director or officer that he has beneficial 

ownership of shares held by his wife or minor children, it may be 

desirable for any director or officer who wishes to expressly dis¬ 
claim such beneficial ownership to do so whenever he files future 
reports with the SEC. If any of the addressees of this letter 
f wishes to have such a disclaimer inserted in his future reports, 

I would appreciate it if he would advise me of his desire and I 
will prepare an appropriate disclaimer for his reports and advise 

Miss Carlson concerning the correct method of its use. 

The January 19 release also indicates that it .may~requ'lre^the _ rfe- 
porting~of -shares ;held by -relatives~other r -than wife and children 
or relatives, of the .wife;.who reside-in' the same'household as the 
director or officer. If any of you have a situation such as*this, 
I would appreciate your advising me so that we might consider 
. whether or not the facts require the filing of such information. 

The SEC is proposing a new rule (not yet in effect) which would re¬ 
quire an officer or director to report on his monthly report any 
pledge or release from pledge of Company shares given as security 
for a loan and would also require the Report"of“any~Toari~by~an ”/ 
6fficer/~or-director-of-Company' shares', to another person - and," of> 
Ccourse, the repayment of^such loan, whehever. _the .‘transaction amourfts 
^or$30,000-or-morei f The proposed new regulation has met with 
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it n wlli r bp 1 flrfoS?2H itl ?2 an 2 18 not known at this time whether 
adopted » and when it is adopted, you will all be 
notified accordingly and we will then have to set up a mechanism 
for including such transactions in the monthly reports. 

2. Limitations on Dealings in Dow Stock 

two Paragraphs restate previous advice that I have given 
. n .£°mP an y stock. I am sure that you are all familiar 
completenes8 imitafcl ° n8 bUt they are repeated ln the interest of 

Section 16 (b) of the Securities and Exchange Act is designed 

U ?f? ir OI information by "insiders" and provides 
dlVe8tlt ^? P ro£>i tB obtained by the use of such ln- 
tcrmatlon. Specifically, in the case of a director or officer 

stock°ofiq he p JJf cha J es and sells, or sells and purchases, 
hi f company within the same six-months' period, any profits 
which he makes from the transactions accrue to the benefit of the 
company and the company can sue to recover them, or any other 
stockholder of the company may sue to recover such profits on 
behalf of the company. This means, for all practical purposes. 

JJ at ^ ny •5i me ^y° u ^ bu yTwvcs t'Sck you'siTould'^henrhotrBe 1 l“any.T > 
rDow_st oc k_fox^a_period..Qf_siximbri th$r. Likewise, if you sell any 

Dow svock you should then not buy any Dow stock for a period of 
six months. 

3??rh" S Ar h ?rr er ^°2 e exem P tlon f rom the foregoing rules which 

be . of lnfc erest to you and that has to do with shares acquired 
pursuant pursuant to The Dow Chemical Company's option plans. 'The 
exemption provides that rthe-acquisitlon-of-” share s'"pursuant to- option 
plans which meet-certain requirements (which the Dow plans do meet?* 

*nnv G Jn??n f 16 ( b )’ Th 13 me ans that in the exercise of’"* 

any options held by you, you need not be concerned about the fact 
that you may have sold other Dow shares during the preceding six 
months or do sell Dow shares during the succeeding six months. 

h ? wever ' thafc the exemption pertains only to an ac- 

S!™! 1 T ° f >? re8 U 2 der an optlon plan not to a disposal of such 
8ba ^® 8 * in other words, you cannot sell shares acquired p^-suant to 

plan and the 2i wlthin aix months before or al cer, purchase 
S ° me means other than exercise of your options and come 
within the purview of the exemption. 

The new interpretations concerning shares held by wives and minor 

2? W brlng thelr ® ha nes within the limitations stated in the 
two preceding paragraphs. This means, then, that for the purpose 
°L t J ng - the3e Paragraphs, .your Vif s“or •"mi'n6r _ chlldren »s» 

*shares will be-treated as'if they are your’shares;. Thus, a purchase 

month?? a sale by you# or vlce veraa ' within the same six 

months period appears to invoke the penalties of Section 16(b). 

w?v!« dl xf? fc ? r ?v.? r i °fj' icers may disclaim beneficial ownershipby their 
tb f nlc there is considerable doubt as to whether they 

VSuSSS'fifi penalties.^ 1001 * 111161 ' *° aV ° ld 
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• 

A problem that Is related but not Identical with the short swine- 
transactions under Section 16(b) is that of stock dealings based 
upon actual Inside information. This is a considerably more 
indefinite type of restriction than that which is posed by 
Section 16(b). Under Section 16 v .>) there must be both a purchase 
and a sale within the definite span of six months, but there are " 
other situations where a mere purchase without a 3 ale or a sale 
of shares held for a period in excess of six months might also 
trigger liability on the part of the director or officer. You 
have all read of the charges and counter charges in connection 
with the Texas Gulf Sulfur matter, where it is charged that options 
were granted and purchases were made on the basis of inside in¬ 
formation not available to the public generally. The New York 
Stock Exchange has recently issued a booklet entitled "The Corporate 
Director and the Investing Public". A'copy of this booklet is 
enclosed with each copy of this letter. It would be very worth- 

cac ^ you could read its entire 47 pages. 1 Some portions 
of the booklet are, however, more pertinent than others. Part I, 
extending from Pages 3 to 16, is more pertinent to the subject of 
stock ownership and is important in that it presents the point of 
view of the New York Stock Exchange.. Part II covers areas beyond 
the scope of this particular letter and is merely a statement of 
good practice as prepared by the National Industrial Conference 
Board and the American Society of Corporate Secretaries. It does 
net present the official point of view of a regulatory body, as 
does Part I. - • * 


Pages 11 through 14 of Part T set forth some fairly specific 
recommendations as to times when it would be mqst appropriate for 
officers and directors to be buying or selling company stock. It 
should be pointed out that these statements by the Stock Exchange - 
do not have any effect of law but are simply intended to be guide¬ 
lines • • 


I will be glad to discuss the subject matter of this letter or the 
enclosed booklet with.any of you who wish to do so. 




. _ ^ 

Groening, Jr. 

Assistant General Counsel 


P.S. In case this letter has been 
heavy reading, you may find the 
. whole subject lightened somewhat 
by the attached reprint of an 
editorial that appeared in . 
"Business Week” under date of 
May 14.- v ; . 







■ 
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Plaintiff’s Exhibit 3. * 

Memorandum of W. A. Groening, Jr. to Maeauley 
Whiting, et al., dated 6/18/68 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 






MIDLAND, MICHIGAN 
June 18, 1968 


Donald K. Ballman 
Earle B. Barnes 
Robert B. Bennett 
C. B. Branch 
William R. Dixon 


RE: EXERCISE OF OPTIONS 


John M. Henske 
Julius E. Johnson 
Max Key 

Herbert H. Lyon 
Macauley Whiting 
Zoltan Merszei 

BY OFFICERS AND DIRECTORS 


I have previously advised each of you that the short¬ 
wing prohibitions with regard to dealing in Dow stock 
thp C ra l6b *r S fS Uritles Exchan 8e Act) do not apply in 
option S plL f s! he eXerClSC ° f ° ptl0n& Pursuant'to^Dow 

As a result of a recent court decision on this sublect 
nvolving another company, I must regretfully reverse 
my previous advice. It now appears that any combination 
mon?h^* 5haSe <^S^K Sale ° f DoW 8tock within the same six 
“sSSttSlg* ^ ° mCer ° r director prohibited 

If any of you have any specific questions on this 
please do not hesitate to contact me. ’ 


W. A. Groening, Jr. 
General Counsel 
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Memorandum of W. A. Oroening, Jr. to Macauley 
Whiting, et al., dated 3/27/69 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
hound in on the opposite page) 





MIDLAND, MICHIGAN 
March 27, 1969 


D. K. Ballman 
E-.- B. Barnes 
R.B. Bennett 
C.’B. Branch 
R. Dixon 
J. M. Henske 


J. E. Johnson 
Max Key 
H. H. Lyon 
Zoltan Merszei 
Macauley Whiting 
G* J. Williams 


held by r yoi h for y the a pur?hase Wa r e r that certaln options 
Pire in June. purchase of Company stock will ex- 

o^the^Securi ties Exchange Act^of 3SE t “ 8W J? proVl8lons 

SSS r ock ” 

ss s-ss 

Se? Isle'S SJ“§f* JSg. 

ing sSch pro^if £ofS P S y t £?f th * P ? rpOSe ° f «^er- 

difference in the price at wh^eh fJf* 18 deflned as the 
and the price at whi^h «,s h ^ ch ahares were purchased 
six month period. Ch 8harC8 Were 801(5 the same 



W. A. Groening, Jr. 
General Counsel 
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Plaintiff’s Exhibit 15. 

Smith, Barney & Co. statement for account of Helen Dow 
Whiting, 11/30/73—12/31/73 (2 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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-t TAJI ALSO 01 

°* . 

Ul,cu c> 4 '*••«»*«. MMMCno* 


11 30 

12 04 
12 04 
12 05 
12 03 
12 05 
12 05 
12 05 
12 06 
12 07 
12 07 
12 07 
12 07 
12 07 
12 07 
12 07 
12 07 
12 07 
12 07 
12 10 
12 11 
12 11 
12 12 
12 13 
12 13 
12 14 
12 14 
12 17 
12 13 


COUOKT 
■ SCZIVCO 
on kONo 


mm d . Incorporated 

20 Brood Streot ■ N.Y„ N.Y 


_ SOLO 1 

srassp - 


occcnipnoN 


86 

51: 1/2 


300000 


BALANCE FO.'UJAAO ‘ 

200 njrir^? GLASS H0;,xs 83 

C*NTnf| L E f JIPHENT CORF 90 i / 2 

.■ SIGKCGE. C0RP0PATION JiJ « 

^'?p n, SV“ 2 «V» 2 ? a: 

_ _DIGITAL ECU I PREin- CORP BA 

5800 OO’.J CHEMICAL! CO - ff - . 

TSACE AS of ii/30/73* 51 * 1/2 

TR CERT mj 39211 /73 ^ ‘ 

100 OCH CHEMICAL CO < 

TRACE as OF 11/30/73' ~ 1 ~ 3/A 

N=G TRADE .15/SH /73 ; 

TR CERT . NJ 39211; « • 

$ H-VESTREKT CORP 27 3/4 

«" si 

"Cl.RCIO wJp ,M » » « 

0I01TRL ECU IPHSOT CORP i? C £ / . 

5000 u S TREASURY BILLS CR * 

CCNT1NUE0 ON NEXT PAGE 1 , * 61 ° 


15000 


1 27 3/4 

K ISS 
EC/Ct PC 
IV CR 
IV CR - 
IV CR 
IV CR 
91 : 3/4 
uIV CR* 
99.810 
1 i 


ie 24 S .£0 


1256.CO 
2490.83 K 


5646.54 
16COO.OO 
2S75CC.CC 


13455.30 


35668.34 j 
17465.14j 

y 

<17c.co i 
220 . 20 
✓ 26CC. CO I 
^c:c.cc I 
* 2337.£0 1 


8674.75 


2 5 6 73 8.26/. 

• i’ 


141.-02/! 


/ 1 

/• 35. CO • 

'/ 2£2. CO ! 

/ -/'C.cc ! 

/ /«. CO • 

/9C5.CO , 
y14556.50 I 


KMS:NO 


131 1973 


account no. 


MM GREIF 

MCLMTEW GOLUB KESSLER AND 

* * Ml • 

AVENUE 

'• N Y 1C017 

% CATE STATEMENT 50 782343 1 
• * •*■£.'! D3W WHITING 

* t astman.roao 

i 0 MICHIGAN-48'4 Vo 

t &j) SAHNEY 


•***Si.3 IhaT iftftr il " cco TO vcwirv 

-Vo r.rn3sx?ix> 


12 18 
12 18 
12 1C 
12 18 
12 19 
12 19 
12 19 
12 19 
12 19 
12 19 
12 19 
12 19 
12 20 
12 20 
12 21 . 
12 21 
12 21 
12 21 : 
12 26 
12 26 
12 27 
12 27 
12 27 
12 27 
12 27 
12 27 
12 27 
12 28 
12 31 
12 21 


0 OUGHT 
KCCCIVKO 
ON LONO 


200 
• 400 


750000 


150000 


2 0000 


750000 


25000 


750000 


150000 


So^Kd, Bffimow & Ca. 

Incorporated 

20 Breed Stroot. • N.Y, N.Y. 10005 


.eoto 

OtLivmtD 

ON SHORT 


DEC 27 1973 
7*60; BASIS 
31C•PEN CCRP 
TEXACO INC 

BRIGGS STRATTON COR- 
SYffTEX CORPORATION 
y S TREASURY BILLS 
OEC 27 1973 

DOLLAR PRICE 99.832222 
>•55 BASIS 

CHASE MANHATTAN CT F OEP 
HIO-ATLANTIC RJEL CO 
AMT' REQUESTED 
saroker DENVER CO 
WIRED TC HARR IS TRUST 
U S TREASURY BILLS 
DEC 27 1973 
3.10) BASIS 
TO HARRIS T RU $T • 

MID’ ATLANTIC RJEL CO 
W S TREASURY BILLS 
MAR 28 1974 
ACCT ROLL OVER ■ 

7.346 BASIS 
U S TREASURY BILLS 
DEC 27 1973 
ACCT REDEMPTION 
CORNING GLASS WORKS 
01CK A B CO 
BALANCE 

CONT1NJE0 ON NEXT PAGE 


13 Sj 
28 

OIV CR 
DIV- CR 


DEL/S REC 
REC/CX PC 
CK 1SS 
OIV CR • 

CK ISS 
59.065- 


CK ISS 
06L/S REC 
98.143 


• IV CR 

• IV CR 


' 2789.38 
11368.82 


743750.00• 
V^ICOO.CO 

i/ziooo.oo 

520773.75* 

147214.50, 



o 














I 


I 


I 


BOI 
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Defendant's Supplement to Plaintiff's Exhibit 15 . 

Smith, Barney & Co. statement for account of Helen Dow 
Whiting, 8/31/73—12/31/73 (17 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 


"' r - STATEMEH 
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r 
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— 


inouis i 
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•O'TOK • CHICAGO 
ltv,u '0 • Dallas • ccmcva 
hastforo*loroon* 


Account NO. 


SMITH, BARNEY & CO, 


INCORPORATED 


1 °"«*0 STNCCT . „CW 


XtXMM H 1 W y, 
. OOUCHI 

E Riciivt, 


’•R*. RR.T. 10009 


78230 l 


YOAK STOCK CMCHAMg. 


lE^ll 


***C ANQ OtMC ft 


HAINNg CAOtANOr. 


OCtCAiAliOM 


wHiriij 



• i 

▼o 

»»€€ If 
VCMTV 



109117 


MlE **VU| 

iTT™ *' fA * ,s • ^'"^WirtfiA 
SAN flANClSCO. SCATfLt • Tampa 

SAMIS A CO IMCAYaTiOmaL 


balance forward 

AVON PROOUCTS lie 

Ti A iI 2 “ 0H T I 
S 13%r l0 ° H T BIU - S * 

CE NT RAt. SOUTH u cct # 
.00000 <J s TREASURY OILLS C 
<5P 6 1073 LL5 

loooooJu s B ills 

SEP 13 I,. „ .. 

2800 C 0 yl) s treasury bill* '* 

HO/ 15 1973 
'SICKCOE CORPORATION 

' C» I iPrK°»*f 0nf>0,UT I0 * 
CHECK ISSUED 

*™ TEx COLORATION 

HOOI CHEMICAL CO 

SON/ COUP AOR Np.i 

, OIL g*S CORF 

jICAOOE CORPORATION 

• SIGNOOE CORPORATION 

p i"« TO H»MS tSI 

per AtOUEST 
‘IIGNOOE CORPORATION 

CORP AOR N Ell * 

was*,, 

«Sw&'a , *a#va M 



49 

3/4 

49 

3/4 

CK 

ISS 

50 


47 

1/4 

OIVCR 

99 

1/2 


101669.5* 


59293.69 

103.00 j 
275259.22 

99805.14*' 


195590.00 


140.00 




















BOSTON • CHICAGO 
ClX'tlAND • DALLAS • COTV A 
HaRTFOKO* LONDON* 


• -> LNS<MS 


3 0 C ACCOUNT WO, ^ 


1973 NS 50 78234} l 



. '.’y*“ *■*/.. * ««>■» •* NCTWNCO »ki ^ 




SMITH, BARNEY & CO. 

INCORPORATED 

>0 BROAD STRCCT • New TORN. N.T. IOOQS 
MCM.tR> H C W YORK .TOC* IACHANCC. INC ANO OTHtA LEADING CMCHANQI, 


?-LV 03H WHITING 
- 4STH4N R0A0 
*19 MICHIGAN 41 >4 0 


CATE STATEMENT SENT TO 

‘I MEIF * * ?*■*•• 

LOSTEIN C3LU8 KESSLER ANO 

' I •• ‘ • v • * 

• r.rj 1 1 
v ' ! •* 

v • ' i *• , 

V. * . 


OATC 


OOUChT 

Receive o 
ON CO NO 


13 
13 
13 
13 
13 

17 

18 
10 
10 
19 
19 
19 
19 
19 
19 

19 

20 
20 
20 
20 
20 
20 
*S-\ 

24 

9 25 

<3. .2l} 
9 25 
9 25 


200 

200 


100 

200 


200000 


100000 


200 


SOLO 

OCLIVCRCO 
OR SHORT 


DCSCAIRTION 


TRA0E AS OF 07/19/73 
J»*EV C0NF AS WHEN ISSUE0 

0T0 06/01/73 PC 03/01/74 

JJLTl/iEOl A STIC 4 

•SYNTEX CORPORATION 
HANNA MINING CO 
M G I C INVESTMENT CO 

t'polaroio corp 

«We<AS I NS T RUN PI T S INC 
SALE CF 100MT BILLS CUE 
ON 11 23 73 
BRIGGS STRATTON COR 
lOOOOO/U S TREASURY OILLS 

• NO/ 23 1973 

✓SAN FRANCISCO CALIF P/N 
NAT 6.060? 03/15/1974 
GARDNER OENVER CO 
''BALTIMORE MO POLL/CTL RV 
MSI 6.000? 09/01/1993 
TRA06 AS OF 03/31/73 
WE MAKE IKT IN SECURITY 
PRE-V CONF AS WHEN 1SSUEO 
2000* 0C< CHEHIC/L CO 
VS CERT GJ575R 
2700/001 CHEMICAL <0 
NEG TRADE •15/SH 
[AGAINST CERT CU 5758 
5300-fnaa CHEMICAL CO 

JACAINST CERT CU 5758 
/HE4LETT-PACKAR0 CO 
• I CONTINUED ON NEXT FACE 


LOS ANGELCS • MILWAUKEE 
MINNEAPOLIS • PARIS . PHILADELPHIA 
SAN FRANCISCO. SEATTLE . TAMPA 

■SMITH.DARNfY A CO. INTERNATIONAL. 
_ IWCORPORAKCO 


PAICC 


21 

90 1/4 

OIV CR 
01 V CR 
108 1/2 
108 3/8 


OIV CR 
OELO 

REC/CK Pd 


OIV CR 
100 


57 

56 1/2 

56 1/2 

79 3/4 


OCSlT 


4271. 80 
19780.00 


10915.00 

21805.00 


200252.00 

100316.6? 


CRsorr 




16080.00 


403.00 

25.00 


98350.97 

600.00 

315.00 


113249.72 

151812.27 

298001.88 


»». 

’*< 1 ‘ * 0 . 


K$ 

NS 

NS 


NS 

.’iS 


TS 

fS 

NS 

N3 

N-S 

n 

NS 

NS 

NS 

NS 

NS 

NS 


cm* si :» < 
tA/caup *; 


71.80 
130.C3 


6S.C3 
130.C3 


350.C: 

6 9S.C . 

667.1 

1309. t.j 
130. C.l 


CD 

i 

N> 


F 



•Of TON • ClltCACO 

cuveuvd . dailas . glncva 

ILARTrOHO* LONDON* 


-3 CH3.K3 ^ ^ ACCOUNT NO. ^ 

23 1973 NS SO 7823*3 l 


* "&-EN DOW WHITING 
••* EASTfUrj RCO 
‘.AX3 MICHIGAN *8640 


'l I CATE STATEMENT SENT TO. 

.'IN GTE IF''' “ • 

OLOSTEIN GOLUS KESSLER ANO 

• ** ,r . i 

y~ \ I .. ‘ 

V • \ I.; • , • 

' \ •J'. “ ,s: > v s / 

V'’v'.“v-- 


••wWis:: «'l :s “—•SJ.'K? 

“t taa PvuVoixif * lM •« ■cumnlo ro« 
***■ • - - _ 


•f.riMDT v f., , 


SMITH, BARNEY & CO. 

INCORPORATED 

»0 OMOAO STDCCT • NCW Ton*. , 


utMoent New von* »tock cxcm.Nc. „ ir „ 

- — I . I - °™ c " LtAO, "« 

_ °»“m° gf-jffiig 0**0.,PHOH 


/- 

Oat c 

OOUCHT 

WCCCIVZO 


OH CONG 

5 25 

200 


200 

100 

100 

400 

200 

200 

300 

200 

50030 


100000 

56000 

200300 

100000 

100000 


• xEacx cop? 

•jsow COR? A 0 R NEU , 

* sour con? aor neii < 

« STAN0AR0 OIL OF WO. 

t STAN0A.no OIL OF NO.' 
f'XEPCK COUP . 

/ 0IC FEN CORP 
'BRIGGS l STRATTON C0RP 
' NsyteTT-PACKARO CD 
\'INDUSTRIAL HUa CONICS RG 
« SO 00 5 1/2? jUf| 1901 

" rH°tn l tSL NUCLEONICS RG 
Ctf SO DO 5 1/20 JUN 1991 
,-STANDARD OIL OF INO. 

«*. I CAS CORP 
' TEXAS- OIL C GAS CORP 
BALANCE 

SECURITY POSITIONS 

CORP RG SO SF 
QEO CV <* OEC 1992 JO 
INOUSTFIAL NU CL EON ICS RG 

i?\ S ?acL 5 1/21 JUti l9 *l 
U S TREASURY 0 ILLS 

NCW 23 1975 

ATLANTA GA ARPT RV DELTA 

RAfri-o 5,625 * <*'01/2000 
baltihomc .:r poll/ctl rw 

6 * 000 * 09/ui/:«98 
CCNTIMJE0 ON NEXT PAGE 


LOS ANCCIES . MILM’AL'KU 

minmai'olij .pahs . piiilaoclpnia 
*an r»A.\cuco. ftATTLt. Tampa 

•IM1TIL BA.Nty A Co ISTLIWATIONAt 
«A»CORPQP 4 TCO 


126 

< 47 

< 47 
07 
87 

‘ 142 
20 
53 
01 
i 90 


27330. 00 
5662.!7 
*756. 02 
3852.5 0 
3 54! 0. 00 
2 663 0 . 0 0 
*070.00 
16003.10 
16330. 00 
46010. 75 

5387.25 

26670. 00 
2192.45 
8 819. 81 


/—;-;— 

i*«n s »*• 1 1 :. 


313*10.40 

- 


fw 

rs 

\s 

is 

HCO V 
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•OSTOM • CHICAGO 
cvivu. and • Dallas • clniva 
HAATfORD. LONDON* 


D 0 C accouht ho. 


i3 1973 NS 50 702343 1 

’H.EN 03 W WHITING 
t*STHAN R0A0 
‘JO MICHIGAN 40640 


:cAre statement*sent to 
oteip-.:•*••. • 

-OSTEIN G0LU8 KESSLER AND 

‘ " i v i • *■! 

. ./?; I I —St.J.; ; 

V. . \ I jOPr >\ i 

\ __ ' 


»«. a f~wtsM %unmn, wtam,. 


SMITH, BAKNEY & CO. 

INCORPORATED 

ao o.o«o tracer . hcw roan. n.v. looot 

^^...coo, e ,„^ aatt - „ 


100000 

230000 

100000 

100000 

100000 

100000 

200000 

100003 

1100 

300 

2200 

1800 

1000 

1700 

110919 

600 

1664 

1300 

1200 

900 

1500 


10$ AKCILCS • MILWAUKEE 
MisNtAroui• Paris. Philadelphia 
*AM ftANCISCO. SEATTLE • TAMPA 

•SMITH. BABKEY 1 CO. I.NTEBNaTIOSaL 
•RCOMOAbico 



CHELAN COUNTY UASM PUD 1 
JJl 5.C 00 ? 07/01/2013 
DETROIT MICHIGAN pf| 

NAT 4.1901 01/04/1974 
MIDLAND CO MICll POLL CTL 
EAl 5.500? 02/01/2003 
PONTIAC HICK STADIUM GO 

onof l „ 5.875X 03/01/2002 
PORT OF II T t n j AUTH 

6 * OOOZ 06/01/2003 
PUERTO RICO HIGJ£IAY AUTH 
JJI 5.5003 07/01/2003 
san f n/rjcisco calif p/h 

MAT 6.0602 03/15/1974 
WASHINGTON PU 8 Pt.-R S/S 
JJl 5.70C! 07/01/2012 
AMERICAN TEL & J Q. CO 
AVON PRODUCTS INC 
QIC PEN CORP 
QRIGCS t STRATTON CORP 
CENTRAL LSOUTH UEST CORP 
OICK A 0 CO 
001 CHEMICAL CO 
EASTMAN II00At CO 
EX* ON CORP 

GARONEA-OENVER CO 
HANNA MINING CO 
HEaLETT-PACKARO CO 
£088ELL HARVEY INC 

CCNT INJCO ON NEXT PACE 


100203 

2005*0 

uoo:: 

100000 

ioccc: 

100C50 

200000 

.100000 

no: 

7 ' > 

zl':l 

no: 

1 - 

j i:;' 

I iici:; 
tc: 
l*lv 
lie: 
12 :; 
sc: 


> 

CO 

IS 

I 

IS 





•OtTOM • CHICAGO 

clcvciano. Dallas • geneva 

HARTFORD* LONDON* 


HEED 0 (EEEEED 

23 l«73 NS 50 782343 | 

MS.EN 03W VNiTJNS 
CASTMAX R0A0 . 

•VIJ MICHIGAN 48640 


ICATE STATEMENT SENT TO 

:* o*eir“' • 

OSTEIN C0LU8 KESSLER AND 

j.Ai !:•..!;..!{;•■ i.i. 
f J \ t i 2 ■ 


SMITH, BARNEY & CO. 

incorporated 

>0 OAOAO trmttr . ncw yo.k. n.». ,ooc» * 

,r,C, «,CHAHC. ,NC. AND OTMCW L.AO.HC ...- 


NCCCIVCO 
ON LONO 


1000 
1000 
1000 
1500 
2650 
1500 
500 
900 
1300 
1900 
800 
1000 
1000 
600 
23 00 
• 00 


BOLD 

o«t.ivcRco 

OA SNORT 


•hchstion 

INT ERNAT I0NAL BUSINESS 
MACHS COR? 

M <J I C INVESTMENT" CORP 
I'EOTR0NIC INC 
MOBIL OIL CORP 
MONTANA POtlER CO 
1‘JLT IflEOI A INC 
NIELSEN A C CO CL A NEW 
POLAROID CORP 
SEARS ROEOJOI l CO 
SIGNOOE CORPORATION 
SQKf CORP ADR fj EU 

stanoaro OIL OF ino. 

' A ^ E r^fo K,Ql0GY «*** 
c * CORPORATION 

III *1 INSTRUMENTS INC 
7EKAS OIL ( GAS CORp 
XERCX CORP “ R 

END QP ACCOUNT page 5 


LOl ANCtlfS • MilwaL’KCC 
mimmatohs . Paris . Philadelphia 
»AN FRANCISCO* SEATTLE* TaMPa 
•smith, iarnct * C o. international 

— IWCOPPQwaTCO 


f •*• d «*. (CbR 
A3. t 


ic; 

i:: 

6 

2i: 

EC 

IRM 3; 


•si’ * iVlSlP'fL .•* RCTAIMtO llMe _ _ 

t»T CHA»JcS XttO TO wVJJ 

it Y-Ju^ a'lYo* WVi*“ 

( '** PuRPOiEt. kW ** ****** TO p9H 

at. a -_ 


•«. * *r^9»aasLB^LasLa 


%-i-i *• ■ 


V 




1 


BOUOX . CIIICAOO 

cuvti and . Dallas . sniva 

LONOd** 


• CO 


EE) 0 (EE03 

’ 6 1973 NS 50 7«Z33i3 | 

0ow whitihg 
v J road 

•-AMJ MICHIGAN 48640 


w,are statement SEWTTtr 

MM OR Elf 

^CwOSTEW GOLUB KE ^' AN0 


tWCHlLlL M 

—-" MTAINCO .Kf tv 

-><1X1,0* TOV “A* Ncia whm! 

—* *-*aaoaI kr 


SMITH, BARNEY & <ro 

incorporated ^ 


r_ZT\ 

0 

5 20 

1 ( 

3 02 

1C 

02 

1C 

03 

1C 

03 

1 C 

03 

10 

04 

10 

04 

10 

04 

10 

04 

10 

0 « 

10 

04 

10 

05 

10 

05 

:o 

05 

10 

os 

10 

09 

10 

03 

10 

09 

10 

11 

10 

11 

10 

11 

10 

It 

10 

15 

10 

15 

10 

16 

10 

16 

■* 

Ai 



M,KX l f °‘ A ,' CrU1 ' MILW * U *tt 
MINXtAOOLIS . fAHIS . PHILADELPHIA 

''^'W-MATTU • Tampa 

,M, T R * CO INTtAHAnoxAL 

___ iimwcmkh 


100 

100 

10000 

200 

19000 

700 

200 


100 , 

iflal 


300 


e^LANCE FORlJARO 


tpaoJ ? ‘L GLAss W0PKS 

JPAOE AS OF 09 / 3 */-»» 

tH^CCUESTEO TO Smru 3 

OtCK A 0 CO 

CfC 0E0 TO HAP d vc rev 

check issued 5 tst 

*ercs ccpp 

EASTMAN KODAK CO 
ATLANTA CA ARPf fty 


OE 


AVON PRODUCTS INC 
CORNING GLASS UOmts 
ccrniag CLASS UORks 

cJ°s^ A Av?- e(mcs ft c 

;ho«as e OErrs^ccnp 1991 

iJT.’SS 1 , 1 ggSSJa .« 

ariis kH*«« , m 

KS*W fin <•» 

WJMELL HAfiVtT t V c 0C * 

KODAK CO 

Thomas c cetts corp 

** A . ^__ 


rii» 1/2 

CK ISS 

OIV CK 
Cr, iss 
OIV/CFN 
OtV CR 
OIV CR 
CFN CR 
TO AOJ 


99 
Ml* 
{»U& 

92 


1/4 

1/4 


QJE BILL 
99 


' 63 
116 


1/4 


OIV CR 
129 5/A 

60 

I 


60123.75 

3000.00 

50000.00 

1928.75 


11674.75 

11699.75 

9395.56 


19187.36 

44690.27 

23749.50 

13037.23 

13149.50 


c.coir 


313410.40 


187. CO 


85. CO 
90.001 I 
2812.50 
3000. 00 ' 1 

29542.651 


650.00 



> 

oo 

4N 

I 

o 



o 


I 


•OSTON . CHICAGO 
CLEVELAND . DMLU-CtMVA 
HARTIQRO • LONDON* 


* C3 t»8i»g ^ ^ 

X 26 1973 NS 


ACCOUNT NO. 


D 


•' is» 3‘**uoX'~? 0 J t u **’*'••*° • , «ec r» 

*. 1 *' CX4<C(| Iiim’mmII !!* CB '« Vf.lPT 
It IhOulb I •U«tIOUC«T 

l u«'C TAX AUNAOMi. ‘■ BO •« OCTANtCO TON 

* m t... , 


SMITH, BARNEY & CO. ' 

INCORPORATED * 

*° °" OAO * T " ltT • "ON TON*. „. V . looc , 

TON, .TOCN CCHANCC NC. ANq 0„,„ LCAO. M C IltCMAWC „ 

1 "CCCIVl o '• - *»LO | ■-— 

ONCONO 


50 782VJ I 

' HELEN DOW WHITING 
i £ .tTNAM R0 AO 
• MICHIGAN 68660 


LICATE STATEMENT SENT TO 
* X IN CSEIf 

”-A.V 0STe,N ° DLUB *«»■» AND 


*. V;** 


t * 


lC 17 
10 10 
10 10 
la 19 
10 23 
10 26 
lO 26 
10 26 
10 26 


600 

200 

100000 
esooo 
200000 
100000 
1 ooooo 
100000 
200000 
100000 
100000 


SOLO 

oilivcnco 

ON »MO«T 


500 

91169 

500 


OCTCAITTION 


I 


ncsit oil corp 

HrllLETT PACKARD CO 
PURCHASE Of 7 UNITS 0 
F S 0 PARTNERS 
ecu CHEMICAL CO 

" ® 1 ■<; IKv «THENT corp 
PC 3IL OIL conp 

!«?**« 1 BETTS con** 

balance 

SECURITY POSITIONS 

CENTENNIAL CORP RS S 3 SF 
CEO CV 62 OEC 1992 JO 

c5°afi T 2S A « !'V CLEOr ”« rc 

,, V , S ° 5 1/2 $ jUN 1991 

U S TREASURY BILLS 
AOV 23 1973 

ATLANTA CA ARPT PV DELTA 
5.625* 06/01/2000 
e4LT!N°«*E no PCLL/CTL RV 
NSl 6.000$ 09/01/loan 

Chelan county hash puo i 

JJI 5.000$ 07/01/2013 
DETROIT MICHIGAN P» 

MAT 6.190$ 01/06/197/. 
MIDLAND CO MICH POLL CTL 
F *l 5.900$ 02/01/20.13 

PONTIAC hich st^w ”^ 3 
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Plaintiff’s Exhibit 17. 

Handwritten notes by Macauley Whiting about a tele¬ 
phone conversation between Macauley Whiting and Allan 
Penwell of Harris Trust & Savings Bank (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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Plaintiff’s Exhibit 23. 

Letter dated November 18, [1973], from Macauley Whit¬ 
ing to Allan [Penwell] (2 pp.). 


(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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Defendant’* Exhibit C. 

Macauley Whiting: SEC Forma 4 (Sept., Nov., Dec., 
1973) (6 pp.). 


(Photoprinta) 

(For convenience of Court and Counael this Exhibit is 
bound in on the opposite page) 
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Defendant’s Exhibit G. 

Excerpts From Deposition of Dow Chemical Company 
by William A. Groening, taken by plaintiff on 9/26/74. 

• ••••• 

(20) Q. Have you ever had any conversations with Mr. 
Whiting about Dow securities owned by him or his wife? 
A. Yes. 

Q. Could you tell me the substance of those conversa¬ 
tions, starting with about 1949, to the best of your recol¬ 
lection? A. Mr. Whiting went on the board in 1959 and it 
was my practice, which started a few years before, and I 
can’t tell you the exact date, if a new man came on the 
board I talked to him about his obligation under the 
Securities (21) Act e"d the Securities Exchange Act. I 
undoubtedly had a conversation with Mr. Whiting. 

Q. Do you recall the substance of that conversation? A. 
No. 

Q. Had you had any conversations with him since that 
time about his Dow securities? A. Yes. I recall a con¬ 
versation with him with regard to the possible exercise of 
an option that was going to expire in early 1969. This was 
in late 1968, and T don’t recall the exact circumstances, 
whether Mrs. Whiting was contemplating selling some 
shares or had sold some shares. 

I don’t recall. He was interested as to how that would 
relate to the exercise of the option that would expire in 
1969. 

I discussed the six-month rule with regard to 16-B and 
pointed out to him that there had to be a full lapse of 
six months. I think we got down to a question of talking 
about particular days. 

A8 I recall, the entire matter became academic because 
he didn’t exercise the option. 

• ••••• 
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Defendant’s Exhibit G. 

(30) Q. I show you a document dated March 27 1969 
Are you fairuliar with that document? A. Yes. 

(31) Did you discuss the contents of this memorandum 
with anyone? A. I don’t recall. 

Q. Spemfically, do you recall any conversations with Mr 
Whiting? A My recollection is that 1 discussed the sub¬ 
ject matter of this document with Mr. Whiting several 
months before I wrote the document; namely, the matter as 
to whether there were certain options expiring in June. 
1 believe this was the conversation I previously alluded to. 
.. 

(52) Mr. Greening, is it your specific recollection that in 
approximately the fall of 1968 you specifically, in words 
or substance, in a personal meeting with Mr. Maeauley 

hiting, advised him that the exercise of options in Dow 
would be considered a purchase for the purpose of the 
short swing profit provision of section 16-B? 

Mr. Beattie: I object. 


A. I answer “yes,” subject to one qualification. It was 
a telephone conversation and not a personal meeting. 
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Defendant’* Exhibit G-5. 

Memorandum of W. A. Groening, Jr., to Macauley Whit¬ 
ing, et al., dated 4/27/72 (2 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 




.the dow chemical company 

!, midland. Michigan 4oodo 

• April 27 , 1972 


D. K. Bnllman 

E. B. Barnes 
R. B. Bennett 
C. B. Branch 
Melvin Calvin 
V/. R. Dixon 
H. D. Doan 

L. I. Doan 

H. H. Dow 

C. A. Geratacker 


A. P. Hanmer 
J. E. Johnson 
/ Max Xey 
J• M. Leathers 
H. H. Lyon 
Zoltan Merszei 
P. P. Oreffice 
L. D. Smithers 
-'Kacauley Whiting 
G. J. Williams 


cc: Lucille Dougherty 


^e r Iecurit?es n anrixch^^ ? han ? cs < in regulations of 
of changes In benefic'al ov;nrr2h^ SSl "c n concernln S reporting 
and directors. 2s each o? vI?? iP £ secu nties by officers 
I would like to outline them brtenj ?o£*JoU? th6Se Changes * 

iill’tS.JSSrf iSk SSSuS different°than ?" d 

reports that you have filed ent ^ han the previous 

and Exchange Commission must now be filed in*? ? h ?<Securities 
one copy beinp filed wi j -k v « . e 1 „ ec * in triplicate, with 

the pallt. (Hiss L«llie Do22h2r‘v e ^l? tOCk f f XChange * aa in 

the service of preparing for°^“r *° Pr ’ Vlde 

kJ h j t h h rr 0 ri: °kt he ^tTAT t* be *«* 

Ject is broken down are nore detailfd^h-n 1 ^ 40 !! hlch the sub “ 
previous forms. The following aUl*? has been true on 

now specified by the S°C-*" & the cate £ ori es which are 


0 en market purchase 
Open market sale 
Private purchase 
Private sale 
Acquired by inheritance 
Disposed of by bequest 
Exchange or conversion 
'• Exercise of rights 


Acquired by gift 
Disposed of by gift • 
Redeemed (called, matured. 
Stock dividend 
Stock split 
Exercise of warrants 
Exercise of options 
Other (specify) 


retired) 


’ <£>• 
crpwzj 




AMHVIWKAHV 




April 27, 1972 
.Page two 


3. The purchase price or sale price, as the case may be, must-, 
.be reported for each transaction. 

• • 

*1. If the officer or director acquires any puts, calls, options 
or similar rights or obligationsj these must also be reported. 
Please note, however, that options received from the Coroany 
under its Option Plans do not have to be reported. This new 
requirement relates only to options from non-Company source.,. 

It is, of course, necessary to report the exercise of an option 
received from the Company, the same as any other purchase. 

Because of the new requirements. Miss Dougherty's task in pre¬ 
paring the reports for each of you will be more complicated. 

It will be necessary for you to report to her your purchase 
price or sale price, as well as the character of purchase or 
disposition as listed in Paragraph 2 above. Your cooperation 
in furnishing this information to her will be vetfy much 
.. appreciated. 

• • • 

I would also like to take this occasion to call again to the 
attention of each of you the provision of the Securities and 
Exchange Act to the effect that if a purchase and sale, or sale 
and purchase, of Company stock occurs within the same six-month 
period, any profit realized by an officer or director on such a 
series of related transactions belongs to the Company and the . 
officer or director is liable for the same in an action brought 
either by the Company or by any stockholder on behalf of the 
Company. To avoid such an unfortunate event, it is necessary 
that each of us carefully watch the timing of our purchases and 
sales of Company stock. 

;; : 'V. •• / 

. W. A. Groening, Jr. 

Vice President and 
: General Counsel 


($ 
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Defendant’s Exhibit H. 

Letter from Macaulcy Whiting to Mr. Freedman, dated 
10/6/57 (3 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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Defendant’s Exhibit I. 

Freedman diary of communications re: Whitings, 
10/17/57-11/27/72 ( 5 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 


4 

J- 


4 



10/17/57 Macaulcy Whiting called. 


10/18/57 


10/22/57 
11/29/57 
12/ 3/57 
12/ 5/57 


1/14/58 


7/21/59 
7/30/59 
8/ 3/59 
8/14/59 
8/18/59 
8/19/59 
9/ 4/59 
10/13/59 
12 / 2/59 


3/22/60 

7/21/60 


7/22/60 

7/27/60 


Whmi Cn - C ; : oo . J 8"« ngS H ° SPi,aU Wilh Mr ' Mr.. Macaulcy 

Conference with Lou Dahling re: Macauley Whiting. 

Conference with Macauley and Mrs. Whiting. 

Mr. M. Whiling called from Midland. 

Called Macauley Whiting in Midland. 

4 

Macauley Whiting called from Midland. 

Macauley Whiting called from Midland. 

Called Macauley Whiting in Midland - talked with his secretary. 
Called Macauley Whiting in Midland. 

Harry's with Mr. and Mrs. Macauley Whiting - 7:15 - 10:15. 
Called Macauley Whiting in Midland. 

Called Macauley Whiting in Midland. 

Mr. Pearse of NBD called re: Whiting account. 

Macauley Whiting called from Midland. 

Miss Ruth Perry called from Midland. 

Miss Ruth Perry called from Midland. 

Mac Whiting's secretary called from Midland re- an 
appointment for them tomorrow. 

Macauley Whiting called from Midland. 

^“ renCe a ‘ CaUCUa C ‘ Ub W “ h Mac Whiting - 






9/29/60 


Called Macauley Whiting in Midland. 




%* « 






1/17/61 

5/ 1/62 
5/ 4/62 

7/ 9/62 
7/17/62 

6/18/64 

6/19/64 

8/19/68 
8 / 22/68 
8/27/68 
9/ 4/68 
10/18/68 
10 / 21/68 
10/30/68 

11/ 4/68 
12 / 2/68 
12/18/68 

1/10/69 

1/22/69 

2/13/69 

2/14/69 


Called Macauley Whiting in Midland. * 

Mac Whiting called. 

Dinner conference at Caucus Club with the Macauley 
Whitings - 7:00 - 11:00 p. m. 

Conference with Lou Dahling re: Macauley Whiting. 

Macauley Whiting called re: Arthur Turner of Northwood 
Institute, (see 7/19/62 reference). 

Helen Whiting called (I was out). 

Called Helen Whiting. 

Macauley Whiting called. 

Called Mac Whiting at Midland (he was out). 

Macauley Whiting called. 

Macauley Whiting called. 

Macauley Whiting called (I was out). 

Macauley Whiting called. 

Conference and dinner with the Macauley Whitings at 
London Chop House - 4:30 - 9:30. 

Macauley Whiting and Helen Whiting called. 

Miss Perry called. 

Macauley Whiting called. 

Helen Whiting called. 

Macauley Whiting called. 

Helen Whiting called. 

Macauley Whiting called. 


- 2 - 




2/15/69 
4/12/69 
4/14/69 
4/25/69 
5/16/69 
6/ 2/69 
6/11/69 
7/ 9/69 
7/17/69 
8/ 6/69 
9/11/69 
9/30/69 
11/ 3/69 
11/10/69 
11/28/69 
12/10/69 

1/ 2/70 
^ 1/30/70 
2/ 3/70 
3/ 3/70 
3/18/70 
3/25/70 
5/18/70 
5/18/70 


Macaulcy Whiting here. 

Called Helen Whiting. 

Helen Whiting called. 

Macauley Whiting called. 
Macauley Whiting called. 

Helen Whiting called. 

Called Macauley Whiting. 

Helen Dow Whiting called. 
Called Helen Whiting. 

Helen Whiting called. 

Helen Whiting called. 

Called Helen Whiting. 

Miss Perry called. 

Helen Whiting called (I was out). 
Macauley Whiting called. 

Miss Perry called. 

Ruth Perry called. 

Ruth Perry called. 

Helen Whiting called. 

Helen Dow Wniting called. 
Macauley Whiting called. 

Called Ruth Perry. 

Called Helen Whiting. 

Macauley Whiting called. 


- 3 - 



5/19/70 Called Macauley Whiting. 

6/ 8/70 Macauley Whiting called. 

7/27/70 Macauley Whiting called. 

8/ 4/70 Dinner with Macauley & Helen Whiting at London Chop House. 
10/ 7/70 Macauley Whiting called. 

11/3/70 Called Helen Whiting. 

11/18/70 Helen Whiting called. 

1/25/71 Ruth Perry called. 

5/ 4/71 Called Helen Whiting. 

5/ 6/71 Helen Whiting called. 

5/10/71 Helen Whiting called. 

5/20/71 Mac Whiting called. 

6/10/71 Macauley Whiting called. 

6/18/71 Macauley Whiting called. 

6/22/71 Called Macauley Whiting. 

6/25/71 Helen Whiting called. 

7/ 7/71 Called Helen Whiting. 

7/14/71 Called Mac Whiting at Midland. 

7/20/71 Helen Whiting called (I was out). Left message re: Conoco. 

8/ 5/71 Helen Whiting called. 

8/30/71 Called Mrs. Whiting (she was out). 

8/31/71 Called Mrs. Whiting. 

9/20/71 Macauley Whiting called. 

10/25/71 Called Helen Whiting. 

Helen Whiting called. 


11/ 1/71 




11/11/71 


Helen Whiting called. 


1/12/72 
2/ 3/72 
2/ 4/72 
2/14/72 
2/29/72 
4/ 7/72 
6/ 8/72 
6/27/72 
8/ 3/72 
8/28/72 
11/27/72 


Called Helen Whiting. 
Macauiey Whiting called. 
Macauley Whiting called. 
Helen Whiting called. 
Helen Whiting called. 
Called Helen Whiting. 
Called Helen Whiting. 
Called Helen Whiting. 
Helen Whiting called. 
Macauley Whiting called. 
Called Helen Whiting. 





_ 








































A100 


Defendant’s Exhibit J. 

Letter [from Joseph Freedman] to Helen Dow Whiting, 
dated 11/10/70 (1 p.). 

(Photoprint) 

(For convenience of Court «_> 1 Counsel this Exhibit is 
bound in on the opposite page) 


f 







November 10. 1970 


Mro. Helen Tow Whltin<r 

2203 Eastman Road 
Midland, Michigan 48S42 

Dear Helen: 


coverins *—*- 
'"mf:: paper du * 

that we v/ih oan* a ‘ S ° reinvest<id »« 

on November 1 ? t v7 °* 000 commercial paper * 

*« co,nmerciai 

S *sw-y“- 

retards to Mac and yourse^ I am V ‘ Uh kind «‘ 


Sincerely yours. 


Ji :jp 
Enclosure 




14-*-^-^—— w 'Uzx, 





^ <U 




—*i 


l^vt 


JT *>', (/VV . > /^,-s, 


b-k 'J c, ipni A 





V 
















r 













I 
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Defendant's Exhibit K. 

Letter [from Joseph Freedman] to Mrs. Macauley 
Whiting, dated 5/14/71 (with handwritten attachment) 

(3 pp.). . 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 





May 14. 1971 


* 


’Mrs. Macaulcy Whiting 1 , 

2203 Eastman Road 

Midland, Michigan 43640 ’ • „ ■ , 

• „ • # .* < 

Dear Helen:’ • 1 • 

’/ a , m nnn Cl t SinE 1 dupUcole dip covering the chock for 

H>kl, 000 which you recently mailed to rne. 

You probably have already received confirmations from the 

Thl nnr , E r k cov£?ria S the purchase of short-term securities 
The QccuiiUes purenased v/cre as follows: 

TlmVZ G, “AC “lecount Kotos duo Juno 14. 1971. on 

Li " * dU ' c °“ a ' b «‘s. Thl!i w ‘“ more than cover the ^ 
vo3, J00 amount of cash thnt you will need on June 13. 

125. 000 par Gi.CAC Discount Motes due Auou3t 31 1971 
"*«'*» «»?““* This will more than cover 

At that’.? C “ ‘ am °“ at th "‘ you 7,1,1 “ 0<!d O' 1 September 1, 
avaUable ' V ° ““ rolnve3t lhc «“» “sh that becomes 


1 . 


2 . 


✓ 


/ 


3. .|.G5, 000 par U. S. Treasury Bills d«* "Mst 12 1971 

r r Incount basis. I purchased mcoc relatively 

lo h tp ? T , rCaSU f y )Li113 30 «» /« will be in a poniUon 

° c » t - v - r -t=-n c of any na terial increase in the chort- 
. term rates. V/nen these Treasury Bills become due or 

|° 2Cl ! thcm bc/orc "^turity. wc will Invest 

327 *200 th?r “ UC m a V/3y that y °° wlil otiU hav e the 
v ^ 00 tfl 1 y°a Will require on /*pril 1G, 1972. 

JzB COO^Gli' C Mot- Cel ' C J th ? Corrccftod con ^rmation on the 
00 VV " 0 Wol,:c rcfcrred to above. The original confirma¬ 
tion cor, tamed a service charge of 015. which I had the Bank * 




Mrs. Macauley Whiting 
May 14, 1971 
Pago Two 


eliminate. As for the dealer fee on tho Treasury Bills, we had 

no alternative hut to pay this fee because the Bills were purchased 
in the open market. 


With kindest regards to Mac and yourself, I am 

a 

• » • 

, • i 

Sincerely yours. 




JF:kf • 
Enclosure 


t 






‘Ii*hv 
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Defendant’* Exhibit L. 

Letter of Kent Noel Farr to Joseph Freedman, dated 
1/28/72 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 


* 


& 






Eastman Dilion. Un,on Secure 


INCOKPOILAUO 
MIMIIHA New YORK STOCK fX 


ties & Co. 


maim OFflC* 

M * CHAM MANHATTAN fLMA 
YOU, M. Y. 10006 


-- -wrou STOCK iXCHANCt. ,NC 

211 Won Fori Street 
Detroit. Michigan 48226 

January 28, 1972 


Mr. Joseph Freedman 
1428 Buhl Building 
Detroit, Michigan 48226 

0 • 

Dear Mr. Freedman: 

I will check back with you to discuss • • 

prospectus on Sunoco Exploration Partnership, Ltd?^ 

Thank you. a 

\/ o rr . 

Kent Noel Farr 


KNF/vh 






^ *'Y 

v ’I t- - 1 - 


A* 






v T5=L/ 










/Cr<± 


' 


: 



























A106 


Defendant’s Exhibit M. 

Letter [from Joseph Freedman] to Helen D. Whiting, 
dated 11/28/69 (lp.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 



November 28, 19G9 



Mrs. Helen D. V'hitlng 
2203 Eastman Toad 
Midland, Michigan 4C640 

Dear Helen: 


After my discussion v/ith Mac this moraine re-ardin 
th.pureh.se of 4G0 shares of Peoples Cank stock at 
v-i3 for your account, I withdrew 020, 000 from your 

Michigan and deposited it in your 
i.tion.J B,-.nk of Detroit account, as shown by the 
enclosed duplicate of the deposit clip. 


rr 

o 


As I told Mac, all you have to do to pay for the stock 

lS r n a chock 0:1 ' our account at National Bank 

of Detroit. 


V ith kindest regards, I am 


Sincerely yours. 


J1 :kf 
Enclosure 

cc: Miss Ruth M. Ferry 
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Defendant’* Exhibit N. 

Letter from Macauley Whiting to Joseph Freedman, 
dated 8/29/72 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 



Macauley Whitino 

aaoo EASTMAN ROAD 
MIDLAND, MIOHIOAN 46040 

August 29, 1972 


Mr. Joseph Freedman 
Griswold Research Co. 

1428 Buhl Building 

Detroit, MI ‘ 

Dear Joes 

conficin' 1 the U feelings°i accountants, this win 

yesterday. it was with great rec^rfv t0 y ° U °" ^ phone 
ciaed to sever our 1 d6 ' 

vhen« k ^st W :aL ad to a investm ent program 

giving diversity to our estate and^ 660 * es P° nsible for 
which we consider to be very aood h ^ S made * nvestme nts 
Helen in financial matters has oiOen^ training y° u Provided 
will be invaluable in years tn t 3 confldence that 

counselor and friend wno has alia/ 01 " 6 ’ • Y ° U have been a trusted 
asked, we both Jeel we a J ?** giVSn US more than ** 
end we have been ?en ?a?ght? “* disCi * leB ° f Vours, 

sive onef^We^avrno^egretrfo ** ara . making is aggres- 
and are ambitious to do an extraordi^^? 9 that haS ha PP ened 

change? To *“ « ^'tT^ 

new tax accountant and at?o?«TwU? do'rt^w^^s.’ 

value y^ t good°opinion e and 0 ho^ i ?his P b???£ i ??' J ° e ' ® Ut 1 
deep appreciation? WiU — >~P our ^p^nd 


Sincerely, 

IW— 

Macauley Whiting 




c 
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Defendant’s Exhibit O. 

Memorandum of C. B. Branch to Macauley Whiting, 
tt al., dated 3/30/72 (2 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 





LEX»>v7 


TriE DOW CHEMICAL COMPANY 


MiOLANC. M'CHtQAN 


March 30 , 1972 


Donald K. Ballman 
Earle B. Barnes 
Robert B. Bennett 
• Melvin Calvin 
William R. Dixon 
Herbert D. Doan 
Herbert H. Dow 
Cprl A. Gerstacker 
U"" • A. Groening, Jr. 


A. P. Hanmer 
Julius E. Johnson 
Max Key 

J. M. Leathers 
Herbert H. Lyon 
Zoltan Merszei 
Paul p. Oreffice 
LeRoy D. Smlthers 
Macauley Whiting 
G. Janies Williams 


to atlent!on 

officers an’ rectors nr n,. „ lse rrom the efforts of 
called maximum tax provisions of ^I^er^aJ^ve^e^ode. 

e«^L% ar opt t f;n\\rtS: r ve°^ 0 Se t ir 0n fu h ?i der8 1 plannln * to 

of selling some or all of the shares tU pf wlth the intention 
period for the purpose of maki™ ! 'V s i*-™°nths’ 

which, of course, would be subject t^th#* 11 *** 1 !? 8 dlsposl tion' 
maximum tax rate limitation We L 2 , h earned Income 
external appearance of such' 'sales if Concer " ed as to the 
directors should all be sell?™ f ev , eral officers and 

quantities in the same short nfrfn* ln substantial 

last quarter of 1972 t am P erl °d of time such as the 
unfavorable publicity y ° U 3re aU aware of the 

as a result of substantial nuL^. rac ? iVed In recent days 
directors selling ITT shares withi ° f lts °f f leers and 

5 ? the announcement of the Settle 1 * ’ perl6d * 
litigation with the U. S. DepaJtme^’ 

J^^l^of^Se^SsIS^- rules ^th^M ^ ,;e comply 

directors C to e refrarn S frSm n d We if aVe aSked of fleers and 
difficult period, such as thecall ln r D ?o St ° Ck durin e a 
unable to quantify the PhrlJ loss 1 We 1 ?!? when , we —re 

-re taking. We. of 

.. tcr;r.za 


M 



Page two 
March 30 , 1972 


tilt* £ »uch situations. We do havq a problem, however, 
that whenever there is a sale by an officer or director 
and oome bad news develops subsequently someone with the 

or di > Lrt££ C f t f 2 ^" 20 ^ ndci S ht might allege that the officer 
£ d ° n the basls of inside information. The 
al ? be ° on, P°un d ed if aeveral officers and directors 

all sold within the same brief period of time. 

direct^* therefore like to suegest that officers and 
directors be especially careful in this particular area 
and to make sure that we do not accidentally walk into an 
"insider" trap we would like to suggest that any of?fce? 

plul Oreffr c e°at e thi atln ^ Se £ ling D ° W 8tock cbe ^ k wlth 
•theri. th Pf rtlcular time to make certain that 

offin* 1 ?h*? t »?' Hf P oas i b le adverse Company news in the 
?£££??<£* * make Such a sale “nwlae from a potential 

i£^£ llty h° r adve J' se Publicity point of view, or such a 
large number of shares being sold by officers and directors 
flddifr< ar ° USe suspicions of something unfavorable. In 
addition we would suggest that any officer or director 

fact e to 1 p££T >g h a r diSqUallfying dls P°sitlon communicate this 
fact to Paul before exercising his option. This will hein 

p2ul° n of ran5e plan ^"8 50 aa to av °i<i awkward situations^ 
[f. 1 ' oP course, will keep in touch with Bill Croenlng as 

suggesting this kind of a control as it might 
appear to some that we are interjecting ourselves Into 

and r » Per f£? al < bUSlne58 ' but 1 3,0 afraid that in this day 
“ n® e , thl £ 18 ° ne ° f the Prices that we must pay for y 
being directors or officers of a large corporation. 


C. B. Branch 
President 





Alll 



b 
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Defendant's Exhibit P. 

Letter from Macauley Whiting to Paul R. OrePce, dated 
4/26/72 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 




. Vi f\ (^- 



THE 


M“DLAND 
April 26, 1972 


DOW CHEMICAL COMPANY 

MIDLAND. MICHIOan 4BG4l 




Paul F. Oreffice 
2030 DOW CENTER 


disposition £ ^^ 

ba S ed on inside intention Y SUSplCi °" »f notion 

i-«y ° f e bet ”T 2 *»- * o£ our 

"*• policy win me J a decree L oun n ite f “ tUre ' 

S'i&rsrsLr - -- 

investment counselor^^rhaj tocIived'^STml 1 ° f ° Ur 

the diaposition 1 p?og^ m e because S of n insider 19 ^' n ° 
considerations. 1 lnsider information 

By way of background, for over 20 vearc « 

counselor we have talked to has said Vestment 

prudent to diversifv anH d that lfc was °nly 

out of the one (Dowf basket ^inaUv 0 " investment *93* 
advice, not because we have dimi are heedi ng this 
rather because we have gZZt m * aith in Dow > b “t 

seems to have plenty of aspiring Investors. liSten '' ^ D °“ 

wlt^It^o^sIloITontoirme 1 ! 3 ”!! 3 a ” kVard to have °»r 

when I, i„ turn, hale to Itoa When he wants to ■•U and 
I would propose not to contact^’ Wlth y ° Ur concurren ce, 
in line with this long-terl plan T Specific di «PO.itioAs 
qualifying d ispositions of op^i"; ±f th ® y are dis ~ 

Does that meet with your approval? ' W ° Uld contact you. 


jkd 


M. Whiting 
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Defendant’s Exhibit S. 

Stanley Goldstein & Company: Conference report, dated 
12/8/72 (3pp.). 


(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 





STAN LEY GOLDSTEIN & COM PA re. 
CONFERENCE REPORT 


fiATE: December 8 , 1972 
CLIENT: Macauley and Helen Dow Whiting 

LOCATION^ Stanley Goldstein & C o. 

CONFERENCE DATF. _ .. 

---Nov. 20, 1972 TIME: Started - 

Ended - 

~ FEREES J . Macauley and Helen Dow Whiting 
Stuart Kessler y 

Martin Greif 

S UBJECT, Mart RU "‘ b ‘^ <lu"ch) 

coassTsj 

estimated rederai a i 97 [°i'™!’ 1 f ”«" diacuaeed, showing 

a*t. was omitted^tha'moatTatarial^factora^belngf' 1 * "" C * rt * i ” 

U CO " p,Jtat “"» “et« »ad. without respect to, 
a. ware Corporation loss 

13,070 aharL^of^ow'chemical^ock^ 0 ^ 8316 ° f 

c * Mr. Whiting's 1972 .v P -„fi 

9 i» 72 executive compensation award. 

d * 1972 casualty loss. 

It was assumed fVi>f <-v_ . •• ■ 

1°?* Macauley and Helen Dow ^iti™T rS ], Charltable contribution 
5100,000 in 197J. (.2 £2wf 0 “" d * t *°" «">« *99t«gate 

56.000. (■ a iled°to“rchiga a „ f u/3S / ^" t " ) Michi 9*» «*timat. at 

Helen to the Macauley ,„ d 

" 9 "d * - - operations 

Our November 1 , 1972 lett- 

for the distribution „f •• income-^ t J e rec °‘™>ended procedure 
It was decided that the distriv, *. • y S * ld Founda tion was discussed 
en amount equal to •»““ 

contributions received in I972 K1 >? f° unded U P") Plus 100% 

«*id letter. ln 1972 ' subject to the condition, in 




STANLEY GOLDSTEIN & COMPANY 
CONFERENCE REPORT 


DATE: 


CLIc-NT: Macauley and Helen Dow Whiting 

LOCATION: 

CONFERENCE DATE: TIME: Started - 

Ended - 


C ONFEREES: 


SUBJECT: 


COMMENTS: 


P a 9 e 0 


Therefore, if the contribution to The Foundation aggregates 
approximately $150,000 in 1972. (20% x A.G.I. = $232,000 less 
other individual contributions: $50,000 (Midland), $28,000 
(Midland), $4,000 Miscellaneous)^ fhe Foundation will have 
to make qualifying distributions of approximately $245,COO 
prior to March 15. 1973. As previously mentioned, this amount 
may have to be increased by the amount of the first quarter 
Dow dividends received by the Foundation. 

The taxpayers would submit applicable documentation to the 
Foundation for reimbursement of expenses regarding the Board 
of Directors' meeting held in California with Nathaniel S 
Channin, trustee. 


Stuart Kessler called Mr. Channin in La Jolla to discuss 
outstanding questions relative to the trusts. Mr. Channin agreed 
that the shares of stock "transferred- to the children in 
satisfaction of the trusts' distribution should be physically, 

trustees scares! CMldren “““f ^ reraain commingled with the 

Be said that Mr. Scholler should have the information. SK will 
write to Mr. Scholler. 

A * *° the activ ities of the Ware Corporation, Stuart Kessler 
called Mr. Pope to inquire as to outstanding questions and request 
prior years tax returns. Mr. Pope was to furnish these but has 
not to date. SK has written to him. 

Our letter of November 9. 1972 was discussfed. relative to income 

tax payments and the source of these payments. It was decided 
tfiat: 

• . 

1. Smith Barney & Co. would “withhold" and invest for income 
tax purposes, 35% of the proceeds from all long-term capital gains. 

2. The applicable tax due from U. S. Treasury interest 
income would come from the proceeds therefrom. 








STANLEY GOLDSTEIN & COMPANY 
CONFERENCE REPORT 


DATE i 

Macauley and Helen Dow Whiting 

LOCATION: 

CONFERENCE DATE: TIME: started - 

Ended . 


CONFEREES: 


SUBJECT: 


COMMENTS; 


page. 3 


_ 3 u MrS * Whitin ^ woul<s send to our office (payable to 

of ^5 000^ , ;* CheClt f ° r thC ° OW div i d ®nds in excess 

of $35,000 (This figure was agreed upon as quarterly livino 

Thir^uld U be eCt t0 adj “ StJnents after a n experience period.) 

This would be invested for subsequent income tax payments. 

on C bI^ e V e v ter WaS n ’ ailed t0 the develand Trust Company 
on behalf of the Trust for Helen Adeline Whiting, which never 
received their Dow Chemical Co. stock certificate for 2 349 
” r * Siting also noted a discrepancy between his 
received. ^ Che, " ical and «*• of share certificates 

leoi R ?f? abaU9h i° ined U * f ° r lunch ' during which future tax 
legislation was discussed, as well as investment philosophy 

^ d holdin 9»- The opening of a baric account in 

New York City was suggested, so as to facilitate income tax • 
payments in the future and insure clearance of checks. SK was to 
° n estate ^Plications which proved to be no obstical 
(The account will be opened sometime in December -MG) 

Jt^%\ 1 L^ier*. rit office rted Ma a rty t GreTri. in l ^ in 

tax return,, • * * ” art y Greif is to prepare the intangibles 

tentatively ^ t0 Midland SCheduled 


a^ 8 it e w^’r St °T * ransaction calculations were then reviewed 

involved but «!?♦. £!* ° £ making thera intelligible was very 

ea, out that we would undertake the task. r 



























_ 
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Defendant’* Exhibit T. 

Stanley Goldstein & Company: Conference report, dated 
5/31/73 (3 pp.). 


(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 



.STANLEY GC ;TF,IN t, COMPANY 
CONFERENCE REPORT 


nATE * May 31, 1973 

CLIENT. Macauley and Helen Dow Whiting • 

— - I0N; - 0ffices of Stanley Goldstein £. Company 
CONFERENCE DATE: May 18, 1973 TIME: Started - • 


wuraKANGE date: May 18, l 97 3 TIME: Started 

Ended - 

CONFX r ’-Li Mr. & Mrs. Macauley Whiting O 

Stuart Kessler , * ♦ 

Martin Greif 0 s' r * 1 

Mark Rickabaugh __ 1' 

SUBJECT: . I V 

COMMENTS: 


*- effect the Whitlnr,. < «= *Z t Y *. t* 1 ® l*gislation would 

taxable income" (MTI) appearerto^be'thrmajor^l ° f ’ ,,nlni,nUra 
eration in the proposed bill T «- ° the «ajor relevant consid- 

ShitSgs' a federal P i eSent ^ for^e^eS^g^. ^e 

a pproxin«tely e $63,oSo! m %^ a rrecJJ a endertharjf a thJs b bill 

were passed in substantially the form uv, t tbia bil1 
new minimum taxable income would SZri* !*" presented * <** 

£ £3 OUnda ° f RUl# 144 ' 6ale “ D - ®toi would L mad. 

Sir’~S t.sk:« s-sHH— 

which will offer a new tvnp of 9 *- k,^* P ro P°sed legislation 

the general feeding ^a^ifn f 1 * raunicipal b °" d - It was 
legislation wouJd nofs^bs^ti^lv^ff^r ^' 1 * nd th * proposed 
municipal investments. V effect the valu « of present 

securities oth^th^^oi^JS C invest 1 tho 1 So dat d “J* ° f 
Mark responded to thi. by sayina that ^ Proceeds in municipals, 
in 1974. Even though there it l p«sen^ b"* f h ° uld be otxong 
diversification in other stock, and bo J 'T arket ' h * felt a * 
as investment in tar free rrunioi ? b d “ wa » just as essential 

that followed considered^utside P factors^* T"* “= CUSSi ° n 

Watergate and their effect uoon the market 0 ' Th* lnflatlon 

to be that there should be greater invlt? * consensus seemed 

.. v.u « . portfolio of cL.00 
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The conversation moved on to estate planning. Mr. Whiting 
expressed his concern about keeping a control on tax shelters 
and other non-marketable investments. He would like to set a 
goal each year (the shelters which the Whitings have presently 
invested in have these projections in their prospectuses^ and ^ 
check this goal with the results to see if it is worth continu¬ 
ing in the presently held shelters. Similar projections would 
be made for all new investments. As this concept was discussed, 
a net worth worksheet, to be prepared periodically, evolved. 

Stuart Kessler is to devise the form and submit it to Mr. Whiting 
for his review and suggestions. The proposed form is attached 
to this conference report. 

Smith, Barney & Co. will submit to the accountants the cost 
and market values of all of the Whitings' security holdings. 

One such run will be prepared as of May 31 to enable Marty and 
Stu to experiment with the format. The second run will be prepared 
by Smith, Barney & Co. as of June 30, 1973 for the first report to 
be prepared and submitted as of that date sometime in late July 
or early August. 

• The conference then moved on to a discussion of whether 
Mr. Whiting should exercise his options in Dow Chemical in 1973 
or 1974. The initial indication is that the exercise should be 
made in 1973 because of the adverse tax consequences which might 
result from the proposed tax bill if the exercise were postponed 
until 1974. Marty Greif is to prepare a projection comparing 
the tax consequences of the sale of Dow stock versus the exercise 
of stock options. The projection will take into account the 
proposed legislation. 

After the above is accomplished, Mr. Whiting would like a 
projection as to what their estate will look like five years into 
the future. Mark Rickabaugh will provide the information as to 
Dow and other common stock, taxable versus tax exempt bonds. 

Marty and Stu will coordinate with him on the above as well 4 s 
supplying information as to tax shelters. In the projection,- 
Mark is to provide growth rates, while taking into account gross 
national product, inflation, etc. 

Mr. Whiting requested that we compare the Whitings' estate 
to other family estates on an anonymous basis. At the end of 
any given calendar year he would like to know whether the 
percentage increase/decrease in the Whitings' estate compares 
favorably to that of other family estates which we service. 

A discussion followed concerning Martha's trust which is 
to be terminated this year. Letters will have to be sent to 
the transfer agent to transfer the shares from Macauley Whiting, 
as Trustee, to Martha Whiting, it was also decided that the 
final trust return for. the 1958 Susan Dow Whiting Trust will be 
filed at the end of this year. 


£ 





Mark S.-3SS- t0 iperbole for lunch, with 

Whitings. At lunch we discussed thU e«eS°oJ wlth the 

contribution of Dow Chemical stock Jfrtv »»f ? T Veirtxis a 
under certain circumstances S P ° inted out that 

oppos^t adV r ta 9 r U9 t0 c - t ^butions r :f e SL t s a Jock t ^ P ' 

He had prepared°a ^rk^e^^i" 1 ^ 3611 ^ 9 thC 8ame 6tock ‘ 

“;«**•£» *• *• S5SU‘ h S^S: £ -s 

S.° f th ‘ ™‘'** L.i.Ltion r :r~;, 2. 

__stock to the Midland. MiSigaTco^^ity foundationer ° f 
offered to discuss any problems WhiS tL m ^ * StU 

have with him. (A subsequent call fmm m attorne y wight 

there were problems and Srty isL aet ^* indicated 

this topic): y 9Gt back t0 Whiting on 

C "“ thl * holdl '”» " a financial and tax planning “ general!’" 
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Defendant’s Exhibit U. 

Goldstein, Golub, Kessler & Company: Conference re¬ 
port, dated 10/29/73 (2 pp.)- 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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;Ca~>r JJfTTT:IM, OOLUD, KESSL ER 6 COMPANY 

CONFERENCE REPORT 

) 



DATE s October 29, 1973^^ ' -^- 

r»rr . FK 

• ,g) s f^F~ 


9:15 a.ra. 
12:30 p.m. 


CLIENT : Macauley and Helen Dow Whiting 

LOCATION:- Goldstein, Golub, Kessler & Company 

CONFERE NCE DATE: October 29, 1973 TIME; Started 

Ended - 

CONFEREES; Mr. & Mrs. Macauley Whiting 
Stuart Kessler 
. Martin Greif 

SUBJECT: Tax Planning 

COMMENTS: 

The meeting commenced with a discussion of the prooosed 
investment reports. It was decided that initially the renortf 
would be prepared annually, with the first report to be dsltl 
as of December 31, 1973. Stocks and municipals would be Jifffd 
individually therein, with the possibility that costive 
figures as of December 31, 1972 would be included Mr* 
vould ba notified a. to the data needed from h^'and";^ 9 

Rlckabaugh will be called regarding the data he can furnish In 

w“!l^e“d r I;cis:er V,S * bility ° f 

The conversation turned to the area of estate el...- 

ofDow^Chemical^ecuritiee^s^the^present 8 

the program reverting to 2% per annum thereafter ^l^^thif 11 

of E’SL- success 

Dow ChefLa! 5 iTtofff Mr * Whitlng exercis « *is options'in 

fences whifh 

o S S Si^ Pt ° f min i imum taxable income becomes law. All 

c^rlnl , 9 i^ 9 Cgim ' the exercise of the stock options under 

$55 oSS re : Ult in a minin,um tax of approximately 

cllryCo r a^Lfr^h ^ 0ther itemS ° f ta * *«*««« Ld the 
carryover against the minimum tax) as opoosed to a tax of 

sirv^rb y .” 4 L o F^ ««* 

•d i nu's£- ti: ”“' r “ : “»' zzt °f fu„*dL n ,""r 

conseoucnces of intr 1 ' ’■ oge ‘-* ier w ith the tax and economic 

from a *hird oar tv y borrowing as opposed to borrowing 

portion‘of the purchase 

of *. The whitings took" "i.f 2,*^“ ““ 
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The conference then moved to a discussion of the Whitings* 
existing wills, which were reviewed by SK and appear to be. for 
the most part, in accord with their present feelings. However, 
it was decided that the substitute co-executor would be changed 
from one of their daughters to one of their sons, and that one 
of the further substitute executors would be eliminated. 

• Mr. Whiting mentioned that the Midland Community Foundation 

is expecting a ruling by November 1 from the Internal Revenue 
Service as to its status. Subsequent to the receipt of said 
ruling, the Macauley and Helen Dow Whiting Foundation will be 
making a sizable gift to the Midland Community Foundation in the 
form of appreciated Dow Chemical securities. Marty Greif was to 
draft a proposed letter to be sent by the Whiting Foundation to 
the Community Foundation relative to operations and expenses 
incurred to date. 

* Goldner j° ined the meeting to discuss the cost basis 

of the Dow securities held by the Whitings. Sig has already made 
extensive investigation of the basis of Mrs. Whiting's shares 
and for the most part come within pennies of the basis 
Mrs Whiting is using. It was decided that rather than spend 
“ in ° rdln *; e ° f time. s i9 would produce new worksheets 

with the adjusted basis of Dow by lots, and that proper alloca¬ 
tions of recent stock.splits and their appropriate basis 
adjustments would be made. This should be completed prior to 
December 15 and forwarded to Mrs. Whiting. 

As to the trusts, final returns will be filed at the end 

tfusi m!7 r r 7 USt ind f ° r the 1958 Susan Dow Whiting 

trust. Marty Greif will draft proposed letters to be sent to the 

transfer agent to transfer the shares from Macauley Whiting, as 
trustee, to the respective beneficiaries. 

ment ioned that they were interested in having 
Martha meet with a securities broker on the West Coast to manage 

“ B^Cot^^^f?* Wil1 C ° ntaCt Rickabaugh 

or Bill Cotter. In addition, Stan Goldstein would attempt to 
suggest such a broker. . e 

^ 7 ilizati ° n ° f 8hort -term trurts were discussed, with the 
objective being to maximize after-tax dollars within the family 
unit. Calculations were presence* which showed an advantage to 
this tax planning tool. However, t,.e advantage was not considered 

!! . !,f Uffl !7 n t0 ° f . fSCt the costs of siting “P such an entity, 

as well as the record-keeping requirements involved. - 

T<£J 

as °f whether to transfer funds to foreign countries. 

It w!«\i ^ 5 ea = lblllt y of foreign investments, was brought up. 

meeting 9 * iSSUe Up again Up ° n 3 Sequent 

of G 7n f Wa ! t0 * pre P are tax calculations comparing the sale 

°5 * d f^ ional G ? w shares this year, as opposed to a sale of Dow 
securities in lignt of proposed legislation. 

, v 7 ter * Sb °7 lunch » the meeting ended with the parties dead- 
1 A**? ?! ° Whether Verner's ginger ale or Dr. Brown's Cel-Ray 

soda held the upper hand. Apparently, it will take several more 
comparisons to decide. _ 
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Defendant’s Exhibit W. 

Checks of Macauley Whiting and Helen Dow Whiting, 
dated 12/27/73 (2 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 







MACAULEY WHITING 

. 2203 EASTMAN R|>. 

MIDLAND, MICH. <bM0 


W 27 




426 


rt/l 21^1226 
_19 *> .784 


^lO^OLLARS 


NATIONAL BANK 

4 T4U * T COMPAlnr OF MIDLAND • MICHIGAN Z A ft / .■ 

ri\(\^fuAtA f ( 

° t *07&^» i igg e.»: oil oujoa' 


□ □ 5 20?? 375 / 


--- *^zzr'~-> «= «3 q _ 

' S3 3 C ~ -—■■ *__ 

Helen Dow Whiting ^ 0 3 £ 

2203 E.AST3LAN RO AD - ^rZ-?_ ^ ' 3 983 

MIDLAND, MICHIGAN «»042 * >• n , ' .*• 

i 2 V . —ri_j i= rr V . s ' 

~ ^ £ Oec < Z-'7 ,« r 7°l 2 28 

fTOTHE r ^T J - a £ --—---I9-Lr? 710 

OKDEROf MACAULEY WHITI NG-o 

HARRIS 7Y tt5 7 ' J » * 7 3 OUARS . 

and Savings BANK ] i ' 

CHICAGO. ILLINOIS -b^rrsj f W /=j ) J 

■“- •mno-oq%ffc. ^,aqa.w ^l^TTTsTj 


bee.'Z'? .."jo, ?. ?8 

---Ic* _ 710 

^ zrzz - - . - $^20 z 2ZI i 25_ 









Pay NATIONAL BANK OF DETROIT 

16030 D To2 CK 103 

THE DOW CHEMICAL COMPANY 
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Defendant’s Exhibit X. 

Note by Macauley Whiting to the order of Helen Dow 
Whiting, dated 12/27/73; memorandum from Macauley 
Whiting to Helen D. Whiting, dated 5/11/74 (2 pp.). 

(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 




$520,773.75 


December 27, 1973 


On demand, the undersiqned for vaina • 

pay to the order of Helen now * rec eived, promises to 

sum of Five Hundred Twenty Thousand^’ ° Mldland ' Michigan, the 
Dollars and Seventy rive(sst, Threa 
interest thereon at the rate of ' ' to ^ther with 

for payment, protest^^reLnMntr^tnrdish^no-^^' ”•“* 

note""" f ° r Payl ” ent “ e Waived b * al l *ho become plrtLto™^ “ 


2203 Eastman Road, 
Midland, Michigan 
Address of Maker 



Macauley 'Whiting 
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Defendant’s Exhibit DD. 

“Partial Schedule of Income for Helen Dow Whiting 
(from joint federal income tax return),” 1971-1973 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 







Dow Income 

Capital Gains $3,019,**71.00 


Dividends 

Total 


5^6.962.nn 
$3,566,433.00 


1973 


Gross^Income from Return 


Capital Gains $3,064,183.00 
Dividends 591,150.00 
Interest Rn.ioR nr 


Total 


_ 50,128 .00 

$3,705,461.0u 


Dow Income 

Capital Gains $1,173,091.00 
Dividends 559 . 822 .nn 
Total $1,732,913.00 


1972 


Gross Income from Return 


Capital Gains $1,185,845.00 
Dividends 603,159.00 
Interest 6.707.nn 


Total 


6,707.00 

$1,795,711.00 


Dow Income 

Capital Gains $147,950.00 
Dividends 562.6?R.nn 


Total 


562.628.on 
$710,578.00 


1971 


Gross Income from Return 


Capital Gains $148,126.00 
Dividends 606,045.00 
Interest 6.?84.nn 
Total $760,550.00 


reported on e fede^ai n i^con e a tax i return lterT, r requlred to be 
not considered in computing gross income. P 31 l0SSeS Were 






























« 
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Defendant’s Exhibit EE. 

“Partial Schedule of Income for Macauley Whiting (from 
joint federal income tax return),” 1971-1973 (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Kxhibit is 
bound in on the opposite page) 




Partial Schedule of Income for Macauley Whltln<r» 
(from Joint Federal Income Tax Return! 44 


Salary 

Directors' Fees 

Dividends 

Interest 

Net Long Term Capital Cains 
Total 


1973 

* 93,481.00 

2,125.00 
21,749.00 
66.00 
2,073.00 
t 119,494.00 


Salary 

Directors' Fees 

Dividends 

Interest 

Net Long Term Capital Gains 
Total 


1972 

$ 91,167.00 

2,525.00 
20,704.00 
81.00 
6.536.00 
t 121,013.00 


1971 

Salary 

Directors' Fees 

Dividends 

Intere-s 

Net Long Term Capital Gains 
il 


* 77,964.00 

2,675.00 
20,038.00 


t 100,67?.00 


•Schedule does not include any Income items not 

m • 

required to be reported on federal income tax 


return. 


























o 
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Defendant’* Exhibit FF. 


“Schedule of Gifts Reported by Helen Dow Whiting 
(January 1, 1971 to December 31, 1973)” (1 p.). 


(Photoprint) 


(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 




Date of 
Return 


"-8-71 


"-8-71 


"-8-71 


Dec. 1 ; 


Sept. 191 


Dec. 1973 


* In ori 
plalnl 
by hlr 
tax r< 


Date of 

~ lf -— Type of Gift 

^ 11 77 shares Dow Common Stock 

1-21-71 77 shares Dow Common Stock 

^ _ p T .. 7 i 

77 shares Dow Common Stcck 
12-6-72 59 shares Dow Common Stock 

12-6-72 59 shares Dow Common Stock 

1 ^ ^? shares Dow Common Stock 

~72 275 shares Dow Common Stock • 

12-6-72 li 52 shares Dow Common Stock 

12-6-72 1,400 shares Dow Common Stock 

7-6-73 120 shares Dow Common Stock 


. 


7-6-73 

7-6-73 

7-6-73 

7-6-73 


120 shares Dow Common Stock 
120 shares Dow Common Stock 
566 shares Dow Common Stock 


7 6-73 1,010 shares Dow Common Stock 

H-73 Pumlture, other personal property 

12-27-73 9,534 shares Dow Common Stock 


Value 
$5,957 .88 
$5,957.88 
*5,957.88 
$5,992.19 
$5,992.19 
$5,992.19 
$27,929.69 
$49,968,75 
$142,187.50 
$5,940.00 
$5,940.00 
$5,940.00 
$28,017.00 
$"9,995.00 
$12,860.00 
$551,184.00 


Donee 

Macauley Whiting 
Henry Whiting, II 
Macauley Whiting, Jr. 

Macauley Whiting 
Henry Whiting, II 
Macauley Whiting, Jr. 

Midland Hospital Building Fund 
City of Midland 

Macauley and Helen Dow Whiting Foundation 
Macauley Whiting 
Henry Whiting, II 
Macauley Whiting, Jr. 

Midland Hospital Building Fund 
City of Midland 
Northwood Institute 

Macauley and Helen Dow Whiting Foundation 
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Defendant’s Exhibit GG. 

Letter [from Joseph Freedman] to Helen Dow Whiting, 
dated 2/8/72 (1 p ). 


(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 





February 8, 1972 


, Mrs. Helen D. Whitlnf 
2203 Eastman Road 
Midland, Michigan 48640 

Dear Helen: 


Lr“ CheCk ' 

which was deposited in your account on February 

th^NaUonal^tan^of^Dctro^ sttowri-'^t^c 001 *^!' 11111 * 011 ^ rom 

$100 000 Dai* TI C O* ■ s ‘™ win g tte purchase of 
discount Z'J!' t J«n ^ 0 “ Apr» tarU^Uti ' M1 * 

SSS^SSX; 

be disposed of and we shou’d ha« a cleCTr P4Us 
whn, we can do with the funds",^ ar.avXJT " l ° 


v/ith kindest regards to Mac and yourself. 


I am 


Sincerely yours. 


JF/bt 

Enclosure 
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Defendant's Exhibit HH. 

Letter [from Joseph Freedman] to Helen Dow Whiting, 
dated 7/12/71 (with handwritten attachment) (2 pp.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 




July 12, 1971 


Mrs. Helen D. Whiting 
•2203 Eastman Road 
. Midland, Michigan 48640 

Dear Helen: • • 

• , I 

With kindest regards to Mac and yourself, I am 

Sincerely yours. 



jej ^6 <fc M-V ✓r-VW W 


JF:kf 

Enclosure 





? >, / /yj'6 27./c 


. -- _ „ '7 S o ft. sr 7 

•** t / ^ . j? 7 

A^/r- £2.s 7. Y/ / 3,i~^ y 
2.S '< f / £ ?r 7 ‘*7 t Vs?. y/ 

7 ?, yxF. Y} J 




•>C s- / ? •/ / 


f ' ^ y z 93 j. ?.$* 

> 

r _ /v 3 a /.a g 

Z' 

*'•'**' - SS'S Z ! 2 * 7 

?*■<&.<. 7*.S y » , r/.rf a 9. /t 


O • *<• r 

•>> v r*»}-r <•.'« 


^ *>* 


?■•’.*•:'* Y/JS / t/2.<' 7 7 ?r 777.J2 

y V?,7??./ZJ 


S/9/n £)g*> 


l, ^l- 


h * l*> t 




_ J ^"6 Y*’ 

> 

( *•**•*• /y ,% •* ... 

y 

£■0 0 -4*- fTS’* ' 7 ' 

'~Yi s * ‘ 
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Defendant’s Exhibit II. 

Letter from Macauley Whiting to Bill Cotter, 
dated 9/1/— (2pp.). 


(Photoprints) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 
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Defendant’* Exhibit JJ. 

Excerpt from continued deposition of Macauley Whiting, 
taken by defendant on 8/8/74: 

(148) Q. And have you ever had any discussions with 
Freedman or Rickabaugh to assure that the timing of any 
of the sales of stock in Mrs. Whiting’s name would not be 
within a six-month period of any transactions, any other 
transactions for her account or for your account! A. Yes. 

Q. So, you’ve depended upon your investment counsel¬ 
lors to try to time the sales of Mrs. Whiting’s stock, so as 
not tt r. 1 afoul of any insider restrictions. A. Yes. 

Q. Let’s get to the substance. 

What did you and Mr. Freedman talk about first of all, 
regarding timing of purchases or sales on behalf of your¬ 
self or Mrs. Whiting in Dow securities? A. With Mr. 
Freedman, my recollection is that we talked solely from a 
planning standpoint because I don’t recall any instance of 
acquiring stock then which would make this six months be¬ 
fore and after limitation work. 

• ••••• v.. 


t 
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Defendant’s Exhibit LL. 

Excerpts from Deposition of Mark V. Rickabaugh taken 
by defendant on 9/4/74: 

(23) Q. There is a notation “Will sell two percent of 
Dow estate each year. Must be done before November 1.” 

From what source did that notation come? A. I don’t re¬ 
call where the two percent came from. Before November 
was communicated to me by Macauley Whiting in that the 
hrm, Dow Chemical, had requested at that time, I can’t 
recall the reasons, that sales by control persons be made 
before November. 

Q. The notation reflects two percent of Dow estate each 
year. What was your understanding of the term “Dow 
estate'’f A. My understanding was that that would be two 
percent of Mrs. Whiting’s stock of Dow Chemical Corpo¬ 
ration. 

Q. Youi understanding from Mr. Whiting was that the 
sale should be made before November 1 each year? A. 
Well, no, not each year, but in the year 1972, I believe, is 
what we are talking about. 

(24) Q. Mr. Rickabaugh, tell me the substance of what 
Mr. Whiting communicated to you regarding some Dow 
Chemical policy at this timef A. Well, certainly by the 
time that note was made, we had determined discussions, 
that Dow Chemical stock would be sold in the year 1972. 

Mrs. Whiting’s chemical stock would be sold in the year 
1972. The only tiling that 1 recall was that Macauley Whit¬ 
ing had mentioned that Dow Chemical would prefer that 
sales of Mrs. Whiting’s stock take place before November 
1972. And that we would try to honor that situation. 
•••••• 

(52) Q. Did either Mr. Doyle or Mr. Toscano or anyone 
else at Smith, Barney give you anv reason or anv basis for 
the decision that Forms 144 should be fded for Mrs Whit¬ 
ing T A. Well, I am very unclear as to exactly what discus¬ 
sions took place between all of us at that time. (53) All I 



Defendant’s Exhibit LL. 


remember was that there was uncertainty whether in our 
mind whether she was or was not. And to clear that up, we 
felt the only thing to do was to file the 144. 

Q. Uncertainty as to whether she was or wasn’t whatt 
A. A control person. 

Q. I take it then that as you understood it, whatever the 
discussion and the reasons were, Smith, Barney thereafter 
operated on the assumption she was a control person? A. 
Yes, and we also bought back the stock we sold, and then 
proceeded to file 144 Form for her. 

Q. The reason for buying back the stock was to assure 
that Smith, Barney would comply fully with all applicable 
rules and laws? A. Yes, and Mrs. Whiting would also 
comply with the rules. 

• ••••• 

(73) Q. Is it not true at some point in late 1973 over 
half a million dollars were transferred from the account to 
a bank in Michigan? A. Well, I can’t remember the exact 
sum— 

Q. Chicago, not Michigan? A. There was a large check 
that was taken from the account. 

Q. Is it not true that a substantial amount of the pro¬ 
ceeds of such transfer came from the sale in 1973 of her 
account of Dow stock? A. Well, that’s how most of the 
cash got into the account, that would be true. 

• ••••• 

(82) Q. Paragraph 3 of the July 11, 1974 memo re¬ 
lates to—states in part “Macauley Whiting must assume 
that a window exists for the sale of Dow. The company, 
Dow, will make these windows available at different times 
during the year.’’ 

Was this a new procedure that was being instituted in 
your servicing of the account in July 1974? A. Yes. It 
was additional restriction in my filing on the sale of Mrs. 
Whiting’s stock, again, that 1 wanted to have on the record. 
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(83) Q. At least as of July 11, 1974, when the memo 
was executed, it was your determination that such a re¬ 
striction would apply to sales of Mrs. Whiting’s stock? 
(84) A. Yes. 

Q. Did you have any reason or any basis for applying 
the restriction to sales of Mrs. Whiting’s stock as opposed 
to Mr. Whiting’s stock? A. I was carrying through the 
logic of the control person that we had to make a 144 
ruling for her sale, she would also likely fall under any 
restrictions for control persons. 

Q. So at least so far as you understood it. you were 
treating Mrs. Whiting as a control person in that regard? 
A. That is correct. 


(107) Q. Did the general discussion with Mr. Whiting 
concern the 144 filings and otherwise encompass the fact 
that you and Smith. Barney considered Mrs. Whiting a 
control person of Dow? A. Yes, \ lielieve bo. 

Q. Did you tell Mr. Whiting any basis or any reasons 
why you and Smith, Barney took the position that Mrs. 
Whiting was a control person at Dow? A. Yes. 

(}. What did you tell Mr. Whiting in substance in that 
regard? A. Well, I told him in that regard that in our 
file he was a control person by the fact he was a di¬ 
rector of Dow Chemical Corporation and we took the view 
that his wife was also a control person because of that 
fact. 

Q. Because he was a director and she was married to 
mm? A. Yes. 

Q. You told him this in 1972? A. Y'es. 

(108) Q. Did he object to that when you told him that? 
A. Well, T think we had a lot of discussion. I don’t know 
whether “object” is the right word. But I think it was 
a surprising revolution. 

Q. But lie acquiesced in it in connection with your ad¬ 
ministering his and her accounts at Smith, Barney? A 
Yes. 

•••••• 
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Letter from “Helen” [Dow Whiting] to “Joe” 
[Freedman] marked “rec’d 11/18/72” (1 p.). 

(Photoprint) 

(For convenience of Court and Counsel this Exhibit is 
bound in on the opposite page) 





JOE 


ENCLOSED OUR CHECK - HOPEFULLY 
THIS IS THE WAY YOU WOULD PREFER 
IT TO 8E MADE OUT - NOT TO YOU 
PERSONALLY. 0U 

YOUR RATE IS MOST FAIR. 
i^n E ? TAINLY THANK YOU SO MUCH 

"s Soi? 


SINCERELY, 

/\1~Oi — w . 
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Deposition of Helen Dow Whiting, taken by 
defendant on 8/9/74: 

(36) Q. Mrs. Whiting, when you first told Mr. Ricka- 
baugh to sell a portion of your Dow stock, how did you 
determine * b**.t amount of stock you wanted to sell in late 
1972 T A. 1 honestly can’t remember. 

• «•••• 

(37) Q. Mrs. Whiting, I show you a copy of Smith, 
Barney’s records on your account for the period ending 
September 29, 1972 which reflects that you delivered to 
Smith, Barney on September 12, 1972, 1,850 shares of Dow 
Chemical stock. 

Does that refresh your recollection as to the amount of 
Dow stock that you delivered to Smith, Barney and re¬ 
quested Mr. Rickabangh to sell for you? (38) A. No. 

Q. Mrs. Whiting, is it your testimony that even look¬ 
ing at the Smith, Barney record, that you cannot recall the 
approximate amount of Dow stock tl it you delivered to 
Smith, Barney to be sold in September 19*721 A. Yes. 

Q. Having available the Smith, Barney records that show 
that they received 1,850 shares from you in September, 
can you state within 5,000 shares you delivered to Smith, 
Barney and instructed them to sell for you? A. No, I can¬ 
not. 

Q. Can you state within 100,000 shares how many shares 
you delivered to Smith, Barney? A. No, T cannot. 

Q. Are there any reasons that you could state in the 
record why you are unable to recall such basic events in 
your financial affairs? A. Yes. 

Q. Would you state them in the record, please. A. I 
never remember figures. 

Q. You don’t even remember ball park figures in terms of 
amounts of shares or numbers? A. No. 
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Q. Is this lack of ability to remember figures (39) char- 
** ?™ tlC 8 ° e J ° f y ° Ur Inemor y Wlth ^gard to your finan- 

to .“fwer r8 tj;al y ° Ur h °' liing '" ^ 1 d ° n,t lm,JW how 

youaref’A. 8 “ y ’ d ° y ° U r * ,memb<ir h »» old 

Q. I)o you remember the year you were bornT A. Yes. 

Yes D ° y ° U rei ” ,bCr the agCS ° f y0Ur chiIdrenT A. 

Q. Did you take arithmetic in grammar school! A Yes 

hpr nf an , y l dea ' t0day> 0f the approximate num¬ 

ber of Dow Chemical shares you own! A. No 

Do you have any idea today of the approximate value, 
market value, of your Dow Chemical holdings! A. No. 

31 ( 1973 b»f r8 ‘ T?** 8, fr ° m 1945 throu « h Member 

I’ 9 . 73 ’ h Z yo “ taken aQ y acts to preclude your husband 
from benefiting from the income or capital gains that you 
derive from Dow Chemical stock in your name! A. What 
did you meaD “acts”! 

(151) Q Have you done anything! Have you set up 
any procedures! Have you-oan you think of anything 

fron ^benefit rrna V Ve ^ y f d 80 “ to Preclude your husband 

Dow a® S“£ ,ncome or <!api,al 

•••••• 

Q. Have you done anything, taken any acts to set aside 
the management investment, reinvestment, of your Dow 
Chemical securities apart from the financial affairs and se¬ 
curities transactions of your immediate (152) family! A 

of the fimT COn8idered mine t0 **• “PM*** from the rest 

you con8tdered. a8lCing ^ y °“ r ° f mi " d » r 




A144 


Defendant’s Exhibit NN. 

What 1 am asking for, did you do anything? A. No. 

Q. And it’s true, is it not, that from 1945 until a few 
years ago all of your Dow securities were maintained along 
with your husband’s and your children’s and the Founda¬ 
tion securities in a vault at the Dow Chemical Company? 
A. Yes. 

Q. And all during that time period, your husband was 
an employee of Dow Chemical and from sometime in 1950 
a director of Dow Chemical? A. Correct. 

• ••••• 

(153) Q. Now, at some point for whatever reason, your 
Dow securities along with your husband’s, your children’s, 
your children’s trusts and the Foundation, were transferred 
from the Dow vault to a safe deposit bank to a bank in 
Midland? A. Yes, that’s correct. 

Q. And the box was in your name? A. Yes, that’s cor¬ 
rect. 

Q. And your husband had authorization to enter that safe 
deposit box? A. Yes, of course he did. 

(154) Q. Now, at sometime between 1945 and 1973, you 
received accounting and perhaps tax or investment or re¬ 
lated advice and services from the national accounting 
firm, Haskins & Sells? A. That’s true. 

Q. And your husband did also? A. 1 guess so. 

Q. And at sometime, you switched from Haskins & Sells 
to Arthur Andersen, Mr. Scholler? A. Yes, that’s true. 

Q. When Arthnr Andersen performed accounting and 
other services for you, they also performed accounting and 
other services for your husband? Ts that correct? A. For 
my husband, my children, the trust and the Foundation. 

Q. Then in 1972, both you and your husband and your 
children and the trust switched and received such tax. 
accounting and investment related advice from the 
Goldstein, Golub, Kessler firm? A. Correct. 

Q. And at times during the 1940’s, ’50’s and ’00’.*. you 
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received investment counseling advice from Mr. Freed- 

man? A Not m the Ws. Late ’50’s and ’60’s, (155) end- 
in tne early /(. g. 

arl\;ip A f^ h “ sba “ d received investment counselling 
J ice irom Mr. I reedman during the same time period? 
A. You would have to ask him. 

Q. Well, indeed hp attended meetings with Mr. Freed¬ 
man in person with you; did he not? A. Yes. 

beM 8epk 'T ber ’ ° r som< ‘ wher es close to Octo¬ 

ber 1 1972, both you and your husband switched from Mr. 

ree ( man and set up a discretionary accounts at Smith 

countsfyes mPany “ Y ° A ' A Tw ° 8e P arate 
Q. Yes. 

A A Ym MSrk Kickabaugh “ ervlce ' 1 both those accounts T 

Q. Mr. Channin, who I believe had been one of the familv 

7,7\,n n< ' eml lcgal and other ^ce to both you 
and Mr. Wh.tingl A. And to the Foundation- 

0- And to the children? A. Yes. 

Q. And indeed in this lawsuit in which your (156) hus- 

and is named plaintiff, and you are not a party, both you 

A°Correci U an<1 repre8ented D( ‘ we ^ Ballantine? 

Q. And indeed, the same lawyer, Mr. Channin, drew up 
your will and your husband’s will? A. Yes, and the Foun¬ 
dation. Yes. And the trust. 

Q. And since Mr. Channin is deceased now? A Yes 
0. And at present, both you and your husband have 
retained Sullivan & Cromwell to review both of your wills 

a y™. E8,ate planning ad ™". I take itt 

„„„ Q ' ’ l° U and y° ur hu8ba " d a-'a'-od into no ante-nuptial 
contracts or agreements which-you have never had an 
ante-nuptial agreement? A. No. 
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Q. You have n.-ver had a post-nuptial agreement? A. 
I didn’t know you tould have both. 

Q. Depends on the agreement? A. Yes. I guess it Must. 

Q. Your husband is and has been over the years (157) 
a substantial beneficiary under your will entitled to receive 
substantial interests in your Dow holdings were you to 
die? A. My husband and my children. But I have to die 
first. 

• ••••• 

Q. And you have no established policy that you adhere 
to with regard to segregation of expenses which you pay 
from your Dow income, dividends or capital gains, do 
you? A. I pay the expenses of the things that T manage. 
I manage the home and the help and 1 pay the expenses 
that I am competent, too, you know. 

Q. But you don’t try to keep new records to see pre¬ 
cisely whatever you pay a check in payment of some ex¬ 
penses, to see how many of the dollars are coming from 
your Dow securities? A. No, I couldn't possibly tell that. 
• ••••• 

(159) And since the date of your marriage, is it not 
true that you have never retained any type of accountant, 
investment counsellor or professional adviser away from 
your husband and children and the rest of the family 
solely to managing or advising you and you alone as to 
your Dow securities? A. That’s correct. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


Appearances : 

Dewey, Ballantine, Bushby, Palmer & Wood, Esqs 
Attorneys for Plaintiff 
Russel H. Beatie, Jr., Esq. 

Brendan P. Bovaird, Esq. 

Of Counsel 

Wilmer, Cutler & Pickering, Esqs. 

Poletti Ereidjn Prashker Feldman & Gartner, Esqs 
Attorneys for Defendant 
Arthur F. Mathews, Esq. 

Stephen F. Black, Esq. 

Paul R. Grand, Esq. 

Of Counsel 


Ward, J. 

PlainLff Maeauley Whiting brings this action pursuant 
^ - ^ J' the Securities Exchange Act of 1D.J4 
. b) of the hxchan Kf* Act”), 15 U.S.C. «78n(b) 
and 28 U.S.C. J 2201, seeking a declaratory judgment that 

?.! n 18 ”? , iab e 1 ° defendant Do " Chemical Company 

( Dow ) for profits allegedly realized upon certain sales 
and purchases of Dow stock in September, November and 
December of 1073. Dow counterclaims for $208,203.80 plus 
interest, the amount which it contends is recoverable by the 
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company according to the applicable rules of law, should 
this Court find plaintiff liable under $ 16(b). The Court has 
jurisdiction and venue is proper in this district. 15 U.S.C. 

§ 78aa2 

Mr. Whiting has been a director of Dow since 1959. His 
wife, Helen Dow Whiting, a granddaughter of the founder 
of Dow, has owned Dow common stock since childhood and 
substantial quantities of that stock (although less than 10% 
of the outstanding shares of the company) since 1962. The 
common stock of Dow is an equity security registered and 
traded on the New York Stock Exchange, Inc., and is not 
an exempted security within the meaning of 15 U.S.C. 

§78c(a)(12). The present controversy arises out of Mrs. 

Whiting’s sale of 29,770 shares of common stock of Dow \ 

during September and November, 1973 at various prices 
totalling $1,645,063.58, and Mr. Whiting’s exercise, on De¬ 
cember 27, 1973, of an option granted to him by Dow to 
purchase 21,420 shares of its common stock at an aggregate 
option price of $520,774.’ The question now before the 
Court is whether Mr. Whiting thereby “realized profit . . . 
from any purchase and sale, or sale and purchase, of any 
equity security of such issuer (other than an exempted 
security) within any period of less than six months ...” 
within the meaning of § 16(b) of the Exchange Act. The 
parties base their arguments in large part upon the premise 
that that question in turn rests upon whether Mr. Whiting 
is the “beneficial owner” of the shares held by his wife. 

Defendant vigorously contends that the purposes of 
$ 16(b) can be effectuated only if it is held to apply to the 
situation now before the Court; plaintiff equally vigorously 
argues that the holdings and the transactions of husband 
and wife in this case are separate and cannot be matched 
against each other for purposes of § 16(b) liability. Both 
Mr. and Mrs. Whiting testified at the trial. 

Plaintiff demonstrated that his wife has assets many 
times greater than his own, and from them pays by far the 
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large8t 8har * of the family expenses. She maintains her 
own persona records, her own checking and brokerage ac¬ 
counts, and does not mingle her assets with his. While the 
argest part of her personal estate consists of her Dow com¬ 
mon stock, Mr. Whiting does not communicate with his wife 
concerning the affairs of the company. Mrs. Whiting con¬ 
trols all specific transactions involving her assets, to the 
extent that she has placed them in a discretionary account 
with Smith, Harney & Co., Inc., to whom she has given gen¬ 
eral instructions and some of whose specific purchases she 
authorizes. She does not, as a matter of practice, discuss 
individual transactions with her husband, and there is no 
evidence that he controls her decisions concerning even the 
general aspects of her management of her estate. It is clear 
that Mrs. Whiting autonomously manages her own separate 
estate and is not the “alter ego” of her insider husband 
It is also clear, however, that the Whitings enjoy the mu¬ 
tual affection, respect and communication which one would 
expect of a happily married couple, and that together thev 
and then; children lienefit, in terms of style of life, froiii 
Mrs. Whiting’s substantial wealth. They share a common 

vr° U1 «Tu Wn S vacation hoi,H * they use together, and 

Mr. Whiting does contribute virtually his entire salary to 
defray the family expenses which arc met primarily by Mrs 
Whiting. 

Mr. Whiting serves as trustee of several trusts in their 
children s names, which consist largely of gifts of Dow 
common stock from Mrs. Whiting. She commonly takes 
advantage of his annual gift tax exclusion to make gifts 
to their children’s trusts, as well as to charitable organi¬ 
zations They file a joint income tax return which maxi¬ 
mizes the deductions available to both. T^y use the 
same financial advisers although their accounts are for¬ 
mally separate, and they are frequently, although not in¬ 
variably, present together at meetings with those advisers 


A 
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to discuss the overall management of their respective 
estates and the estates of their children. Mrs. Whiting 
pays the fees of these advisers. Together the Whitings 
have discuss ;d the general philosophy which should gov¬ 
ern the management of Mrs. Whiting’s estate, and in 
early 1972 agreed upon a major shift in that philosophy. 
Since that lime she has disposed cf certain percentages 
of her Dow stock annually, reinvesting the proceeds else¬ 
where in the interest of diversifying her holdings and 
obtaining maximum tax benefits. Upon occasion Mrs. 
Whiting consults her husband concerning the desirability 
of certain investments in areas of his expertise, end al¬ 
though she does not invariably follow his advice she ap¬ 
pears to have considerable respect for his opinion. In 
short, the resources of both husband and wife are signifi¬ 
cantly directed toward their common prosperity, and they 
easily communicate concerning matters which relate to 
that prosperity. 

Discussion 

Congress enacted both § 16(a) and § 16(b) of the Ex¬ 
change Act (15 U.S.C. §78p)‘ for the purpose of pre¬ 
venting speculation based upon inside information or other 
abuses of their position by directors, officers, and large 
shareholders of registered corporations. Section 15(a) 
subjects all holdings and transactions by such persons to 
the closest scrutiny, in order that detailed exposure itself 
will discourage abuses. 2 Loss, Securities Regulation 1038 
(1961). Section 16(b) focuses more directly on the evil of 
abuse of inside information for short-swing speculation 
in the securities of the insiders’ corporations, and some¬ 
what arbitrary requires insiders of a listed corporation 
to disgorge «,o the corporation any profit realized upon 
purchases and r ales of its securities within six months. 4 


0 
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The words, “beneficial owner,” are used in $ 16( ,) and 
$ 16(b) for two different purposes. First, “insider” status 
may derive from beneficial ownership more than ten 
percent of the equity securities of an .ssuer of registered 
securities. Insider status carries with it both an obliga¬ 
tion to report holdings and transactions to the Securities 
and Exchange Commission (“the Commission”), under 
§ 16(a), and possible liability for profits under $ 16(b). 
Second, § 16(a) imposes upon officers and directors of an 
issuer of registered securities, in addition to ten percent 
beneficial owners, the obligation to report to the Com¬ 
mission the amount of securities of that issuer of which 
they are the beneficial owner, as well as any changes in 
that ownership. Thus th words “beneficial owner” at 
once define one category of persons who are subject to 
both sections 16(a) and 16(b), and determine which hold¬ 
ings all insiders must report, under % 16(a). 

The reporting requirements of $ 16(a) are broader in 
scope than the liability provisions of § 16(b); changes in 
beneficial ownership within a six-month period, such as 
transfer of shares whether by gift or for consideration 
to a spouse or other family member, although duly re¬ 
ported may not always give rise to liability. 2 Loss, 
Securities Regulation, 1082-3, nn. 197-199 (1961); 5 Loss, 
Securities Regulation 3066 (1969); Feldman & Teberg, 
Beneficial Ownership Under % 16 of the Securities Exchange 
Act of 1934, 17 W. Res. L. Rev. 1054, 1063 (1966). The 
Commission has supported broad interpretations of the 
reporting requirements, reasoning that Congress intended 
the trading activities of insiders to be subject to the most 
careful scrutiny, for its deterrent effect not only upon 
abuse of inside information for short-swing profit, but 
al 80 upon other abuses to which ether sections of the 
statute are more specifically directed. See Feldman & 
Teberg, supra at 1063. 
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The question under % 16(b) is more narrowly whether 
the insider has “realized profit” by “any purchase and 
sale,” terms not completely defined in the statute, but in¬ 
terpreted by the courts and the Commission in light of the 
purposes of that section. In interpreting the language of 
$ 16(b), the >urts have kept in mind that § 16(b) was 
designed to be largely automatic in application, 5 and to 
“squeeze all possible profits” from short-swing trades by 
insiders, Smolowe v. Delendo Corp., 136 F.2d 231 (2d Cir. 
1943), cert, denied, 320 U.S. 751 (1943), and have strictly 
construed the language in favor of the corporation’s re¬ 
covery of maximum amounts. They have also, on occasion, 
mitigated the harsh effects of the rule by examining 
whether a transaction or individual class of transactions 
lends itself specifically to the abuses the section is designed 
to prevent, e.g., Kern County Land Co. v. Occidental Corp., 
411 U.S. 582 (1973); Reliance Electric Co. v. Emerson 
Electric Co., 404 U.S. 418 (1972); Blau v. Lehman, 368 U.S. 
403 (1962), and if it does not, have strictly construed the 
language in favor of the insider. TI ~e has thus emerged 
a tension between not always compatible guides, reflected 
in dissenting opinions to significant cases ns they are 
decided. 

In Blau v. Lehman, supra, for example, the Supreme 
Court held a partner liable for only his pro rata share of 
profits realized upon his partnership’s purchase and sale 
within six months of shares in a corporation of which he 
was a director. The partnership had acted independently 
of any specific advice from him, without his specific knowl¬ 
edge, and he disclaimed any interest in any proceeds of 
the transactions. The Court refused to hold that the 
partnership as a whole was an insider, or to accept the 
harsh effect of holding the director liable for the full 
amount of profit realized by the partnership, since the 
language of $ 16(b) speaks specifically to “profit realized 
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by kirn’’ referring solely to the insider. In a vigorous 
dissent Justice Douglas urged that the partnership as a 
whole be considered a person, an insider because one of its 
an i^der. He discussed the large potential 
for abuse of inside information in the partnership context, 

sectio 88 ^ 11 ^ p 8Ut T atic and arbitrar y character of the 
sectio. anu the Court’s consistent prior policy of rigorously 

squeezing all profit from transactions by insiders in a six- 
month period. 368 U.S. at 414 et seq. 

Again, in fielwwe Electric Co. v. Emerson Electric Co., 

pra, the court looked to the strict language of § 16(b) 
and in the context of a defeated tender offef permitted a 
ten pe-cent beneficial owner deliberately to disp t f 
shares acquired within six months in two stages, only one ol 
which would be subject to * 16(b) liability. The majority 
easoned that Congress has created a strict and arbitrary 
rule of liability which should not be extended beyond the 
literal meaning of the section’s language. Justice Douglas’ 
dissent emphasized ’he prophylactic purpose of $ 16(b) and 
again urged a flexible construction of the statute which 
would serve that purpose. 404 U.S. at 427 e* seq 

And most recently, in Kem County Land Co. v. Oc¬ 
cidental Corp supra, the Supreme Court held that in the 
context of a defeated tender offer, a binding option agree¬ 
ment to sell the shares acquired during the campaign, 
negotiated within six months of purchase, but effective onlv 
beyond that time, was not a “sale” 'or purposes of § 16(b) 
lit baity. The court considered the transaction not sus¬ 
ceptible of the kind of abuse toward which § 16(b) is 
directed Once more, Justice Douglas argued for a strict 
and automatic application of the statute, a “bright-line 
test, ’ even should that include some who were not in a 
position to abuse inside information. 411 U.S at 605 
et seq. 

. C ° urt j 18 now “ ke(i to interpret the language of 

§ 16(b), profit realized by him upon any purchase and 
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sale or sale and purchase,” to impose liability where an in¬ 
sider purchases and his spouse sells shares of his company, 
if he “beneficially owns” her stock for purposes of § 16(a) 
reports. The Court concludes that the language of § 16(b) 
should be interpreted to impose liability, and in so doing, 
applies the guideline expressed by the majority in Kern: 

In deciding whether borderline transactions are within 
the reach of the statute, the courts have come to in¬ 
quire whether the transaction may serve as a vehicle 
for the evil which Congress sought to prevent—the 
realization of short-swing profits based upon access to 
inside information—thereby endeavoring to implement 
congressional objectives without extending the reach 
of the statute beyond its intended limits. Kern County 
Land Co. v. Occidental Corp., supra at 594-5. 

In the context of $ 10^a), the Commission has evolved a 
duM test of an insiderY beneficial ownership of his or her 
spouse’s shares. See 2 Loss, Securities Regulation 1101 
(1961); 5 Loss, Securities Regulation 3063-66 (I960). Such 
beneficial ownership may derive from the insider’s “power 
to revest” in himself title to those shares.* Or it may result 
from his enjoyment of “benefits substantially equivalent to 
those of ownership.” In a release deted January 19, 1966, 
the Commission described such benefits. Sec. Ex. Act Rel. 
7793. They include use of the spouse’s income or profits for 
the maintenance of a common home or to meet expenses 
which would otherwise be met from other sources, and the 
ability to exercise a controlling influence over the purchase, 
sale or voting of those securities. The Commission specifi¬ 
cally required, as a matter of course, the reporting of secu¬ 
rities held by any relative of an insider who shares a com¬ 
mon home with him, in effect creating in such a situation a 
presumption of beneficial ownership for reporting pur¬ 
poses. The report may, however, be accompanied by a diw- 
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aiwa'" if a l 7“‘? dfl | ° wn " r8t,i P' 80 «*» an insider may 
nrZ?. i i 1 ‘ 7 CaW Bh °“' ths ‘ thi. living 

t,u“S „ L rerp;ve “ be "'“ fit8 substantially 

2, , ‘ 10 thos<> of °«n< hip” from the relative’s 

-eport' alone r do V<r ’ C ° mmi88ion stated that the 
oJTrah n fa r„ ““ *d.„is 8 on of beneficial 

th7Za.,ion „f " P ° m V 6(b) li,bUil >'’ hM <«W that 

* : nh r' U " on ,b " '’ urch » 88 »"<i 

- - . Will always be decided on the particular facts of 

February 7i, /gT"*' ““S 8 *™' «*• 7824, 

Plaintiff argues that th» Cotutniaaion has than estai. 
■ied reporting requirement designed to reveal ali trans 

i'Z iZif “ in 8 id l r " a " >">' interest, If,X, 

SlC(h) liability may not be found except where tin insider 

Zufe :; a „”xr„r *r y ; h r o,e 

c »- '• ZZfTf; 

/J a> v - M.svsjom Corn., 212 F 2d 77 t2d r; r lom/ 

SWuSW » VK £}*,$*> : MZSS. ~ : 

nlbert, dl9 K Supp. 617 (S.D.N.Y. 1970). He refers to the 
broader scope of * 16(a), and the manner in whirl, the 
jourts have literaHy interpreted certain language in * 16(h) 

to “ ht >- *r p f. " here u ™ imposed 

But as the court earlier observed, the language of § 16(h) 
has always been interpreted by reference to the purpo^s 

statute bt r 1 !-"?’ " hile there 18 hesitation ^ r rteZ the 
statute bj mdicial construction of clear language where 

words, such as “purchase” or “sale,” are open fo several 

m erpretations the courts will construe them to effectuate 

the purposes of* 16(b). Furthermore, ** 16(a) and (b) are 

TcoT /: th ‘ co r 8 have re “- eZ 

trie Co. v Emerson Electric Co., supra, 404 U.S. at 426- 
1969) V ‘ Marietta Corp., 406 F.2d 260, 26S (2d Cir’. 
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This Court considers the Commission’s interpretation of 
“benefits substantially equivalent to those of ownership’’ 
useful in determining whether an insider realizes profits 
upon transactions in his spouse’s shares of his company. 
Joint maintenance of a common home and the sharing of 
family expenses indicate initially so substantial a com¬ 
mon interest that both profit where one obtains financial 
advantage. The ability to exercise a controlling influence 
over sales and purchases of the spouse’s shares, particu¬ 
larly when combined with a substantial common interest in 
mutual prosperity, indicates that the family situation is 
susceptible to the abuses which § 16(b) was designed to pre¬ 
vent. Moreover, it indicates that, where necessary, the 
couple can time its transactions in the shares of the in¬ 
sider’s corporation in accordance with the section’s re¬ 
quirements. 

The policies of $ 16(b) would not be served were this 
Court to consider it applicable only to transactions in a 
spouse’s shares whet the spouse is the “alter ego” or 
agent of tne insider. Increasingly, both parties in a mar 
riage have independent means which they individually 
control; without in any way denying the autonomy of 
each the Court must recognize that the usual family unit 
shares the prosperity and the adversity of its members, 
and communicates concerning matters of common concern. 
The policies of automaticity and prophylaxis which under¬ 
lie $ 16(b) demand that the financial dealings of each 
spouse in the securities of a corporation of which one is 
an insider be attributable to the insider, where it is shown 
that the insider beneficially owns the spouse’s stock for 
purposes of § 16(a) reports. To avoid liability the insider 
must demonstrate in some other way that the transactions, 
otherwise within the scope of § 16(b), generated no “profits 
realized by him.” 

Without analysis, several courts have reached the same 
conclusion. Blau v. Potter [1973 Transfer Binder], CCH 
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Fed. Sec. L. Rep. fl 94,115 at 94,117 (S.D.N.Y. 1973); 
Bershad v. McDonough, 428 F.2d 693 (7th Cir. 1970); 
Marquette Cement Mfg. Co. v. Andreas, 239 F. Supp. 962, 
966-67 (S.D.N.Y. 1965); see also, Rothenberg v. Sonnabend 
l’61-’04 Transfer Binder], CCH Fed. Sec. L. Rep. If 91,226 
(S.D.N.Y. 1963). In another case the parties stipulated 
that the insider is liable for transactions made by the 
spouse. B. T. Babbitt, Inc. v. Lachner, 332 F.2d 255 ( 2d 
Cir. 1964). In both Blau and Marquette the Court pro¬ 
ceeded to decide that no such beneficial ownership was 
proved. In Marquette the court noted that the parties 
were legally separated at the time of the transactions, and 
divorced at the time of the action; in Blau the court em¬ 
phasized the completely separate nature of the wife’s assets, 
which were not used in any way for the common living 
expenses or for the wife’s own support, over which the 
husband exercised no influence, and which were totally 
segregated as a matter of accounting practice. In these 
situations the possibility of the sort of abuse to which 
§ 16(b) is directed is minimal, and the separation of 
financial interests and responsibilities is so clear that a 
court could not justly find that the insider had “realized 
profit.” 

As noted above, however, in the present case the segre¬ 
gation of assets and contributions to the family welfare 
is not so complete. In many ways the Whitings’ expendi¬ 
tures are linked, although their assets are kept separate. 
They do communicate concerning financial matters deemed 
mutually important, and in their tax returns and charitable 
contributions have demonstrated an ability to combine 
their actions where it is to their joint advantage. 

Moreover, the record shows that both Mr. Whitir' 

Mrs. Whiting were generally aware of the specific trans¬ 
actions of the other which are the subject of this ’ nation 
Mr. Whiting knew that his wife had increased the pace 
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of her disposition of Dow stock toward the latter part of 
1973. She was aware that he possessed an option which 
he was required to exercise before it expired in June, 1974. 
She knew that he possessed insufficient funds to purchase 
the shares pursuant to his option and was considering 
obtaining a loan from the Harris Trust and Savings Bank 
(“the Harris Bank”), at which she had an account. Their 
accountants recommended, however, that his purchase be 
financed by a loan from her, since large sums of money 
generated by her disposition program for her Dow securi¬ 
ties were available in her account for investment else¬ 
where. Although the Whitings initially rejected this sug¬ 
gestion they did ultimately arrange that Mrs. Whiting 
should lend Mr. Whiting the purchase price for the exer¬ 
cise of his option at an annual rate of interest of 7%, 
payable over an indefinite period of time. Mr. Whiting 
had commenced negotiations with the Harris Bank, which 
he discontinued, stating in a letter to the bank: “We 
have been able to get the cash required from sale of stock 
and will not need the loan at this time.” 

It is also clear that the Whitings were mindful of their 
general $ 16(b) exposure. Mrs. Whiting knew that she 
was required to file reports with the Commission h cause 
her husband was a director of Dow; she knew that her 
transactions were in some ways restricted by that fact, and 
that in a sense she was herself an insider and should time 
her own purchases and sales accordingly. Tn fact, she did not 
herself purchase Dow stock. Mr. Whiting listed her shares 
on the reports which he filed with the Commission pursuant 
to $ 16(a), and had received .. cmoranda alerting him to 
his potential liability for her transactions. Tt appears that 
he exercised his option at the time he did under the erro¬ 
neous impression that this was not a “purchase” for pur¬ 
poses of liability under ^ 16(b). The Court is convinced 
that had the Whitings known specifically that that trans- 
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action was subject to § 16(b) they would have timed either 
her sales or his purchase differently. But, as noted above 
insiders are deemed capable of structuring their trans¬ 
actions in accordance with the strict and arbitrary‘re¬ 
quirements of that section, and are held to bear the risk 
of their own inadvertence. The Court’s conclusion in this 
respect merely reinforces its judgment that this family 
situation is of the sort to which * 16(b) is fairly addressed. 
Accordingly, judgment is awarded in favor of defendant 
ihe foregoing constitutes the findings of fact and con- 

R Civ * aW ° f tHe C ° Urt f ° r I>urpOB *'° of Rl,lp 52 ’ Fed. 

Settle judgment on notice. 

Dated: December 24, 1974. 


/s/ Robert J. Ward 
U. S. D. J. 
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NOTES 

' Prior to the institution of this action, Dow advised Mr. Whit¬ 
ing of its intention to recover the amount in question. 

J Neither Mr. nor Mrs. Whiting made any other purchase or sale 
of Dow stock during the relevant time period. 

5 § Trip. Directors, officers, and principal stockholders 

(a) Every person who is directly or indirectly the bene¬ 
ficial owner of more than 10 per centum of any class of any 
equity security (other than an exempted security) which is 
registered pursuant to section 78 1 of this title, or who is a 
director or an officer of the issuer of such security, shall file, 
at the time of the registration of such security on a national 
securities exchange or by the effective date of a registration 
statement filed pursuant to section 737(g) of this title, or 
within ten days after he becomes such beneficial owner, 
director, or officer, a statement with the Commission (and, 
if such security is registered on a national securities exchange, 
also with the exchange) of the amount of all equity securi¬ 
ties of such issuer of which he is the beneficial owner, and 
within ten days after the close of each calendar month there¬ 
after, if there has been a change in such ownership during 
such month, shall file with the Commission (and if such security 
is registered on a national securities exchange, shall also file 
with the exchange), a statement indicating his ownership at 
the close of the calendar month and such changes in his owner¬ 
ship as have occurred during such calendar month. 

(b) For the purpose of preventing the unfair use of in¬ 
formation which may have been obtained by such beneficial 
owner, director, or officer by reason of his relationship to the 
issuer, any profit realized by him from any purchase and 
sale, or any sale and purchase, of any equity security of such 
issuer (other than an exempted security) within any period 
of less than six months, unless such security was acquired in 
good faith in connection with a debt previously contracted, 
shall inure to and be recoverable by the issuer, irrespective of 
any intention on the part of such beneficial owner, director, 
or officer in entering into such transaction of holding the 
security purchased or of not repurchasing the security sold 
for a period exceeding six months. Suit to recover such profit 
may be instituted at law or in equity in any court of com¬ 
petent jurisdiction by the issuer, or by the owner of any 
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Hocurity of the issuer in the name and in behalf of the issuer 
if the issuer shall fail or refuse to bring such suit within 
sixty days after request or shall fail diligently to prosecute 
the same thereafter; but no such suit shall be brought more 
than two years after the date such profit was realized. This 
subsection shall not be construed to cover any transaction 
where such beneficial owner was not such both at the time 
of the purchase and cale, or the sale and purchase, of the 
security involved or any transaction or transactions which 
the Commission by rules and regulations mav exempt as not 
comprehended within the purpose of this subsection. 

nmvilin« supreinc C ° Urt haH rc<>ent, y expressed the purpose of this 

jiiuy lNion . 

Congress recognized that short-swing speculation by stock- 
holders with advance, inside information would threaten the 
goal of the Securities Exchange Act to “insure the mainte¬ 
nance of fair and honest markets.” 15 U.S.C. § 78b. Insiders 
could exploit information not generally available to others to 
secure quick profits. As we have noted, “the only method 
Congress deemoa effective to curb the evils of insider trading 
«as a flat rule taking the profits out of a class of transac 
;'°™ lr ! , wh "' h the possibility „f abuse was believed to be 
intolerably great. Reliance Electric Co. v Emerson Electric 
c», 404 f.S. 418. 422 (1972). .4, to STre^rtTf 

tit . mate t ommittee, the bill aimed at protecting the public 
by preventing directors, officers, and principal stockholders 

TP° f ratl °". • • • fro “ filiating in the stock on the 
basis of information not available to others.” S Ren No 790 

Jld Cong.. 2d Sess.. 9 (19.34). Kern Count, LarufCo vOcS 
dental Corp., 411 U.S. 582, 591-2 (1973). 

rule* of n § 55(b) ha8 reCe " tly discU88od the automatic nature of the 

In order to achieve its goals. Congress chose a relatively 
arbitrary rule capable of easy administration. The objective 
standard of Section 16(b) imposes strict liability upon subetan- 
tial y all transactions occurring within the statutory time 

f TT"™ ? f - the * ntent of the insider or the exist- 
«n(« of actual speculation. This approach maximized the ability 
of the rule to eradicate speculative abuses by reducing diffi¬ 
culties in proof. Such arbitrary and sweeping coverage was 
deemet necessary t ° insure the optimum prophylactic effect 
•See l etteys v. Butler, supra. 367 F.2d at pp. 532-533; Smolowe 
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v. Delendo, supra, 136 F.2d at pp. 236-237; Blau v. Lamb, 
supra, 363 F.2d at p. 515. The harshness of the rule was miti¬ 
gated, however, by confining ita coverage to a period of six 
months, thereby ensuring the minimum adverse effect upon 
valuable, long-term investments and at the same time facili¬ 
tating easy and certain compliance with the strictures of Sec¬ 
tion 16(h). The thrust of the statutory scheme thus placed 
responsibiih;' for meticulous observance of the provision upon 
the shoulders of the insider. He was deemed capable of struc¬ 
turing his dealings to avoid any possibility of taint and there¬ 
fore must bear the risks of any inadvertent miscalculation. 
Cf. Polaroid Corp. v. Casselman, 213 F. Supo. 379, 382 
(S.D.N.Y. 1962); see generally, II Loss, Securities Regulation, 
Ch. 6C, pp. 1040, et seq. (2d cd. 1961). Bershad v. McDonough, 
428 F.2d 693, 696 (7th Cir. 1970). 

• It is unquestioned in this case that plaintiff has no power what¬ 
ever to revest in himself title to his wife’s shares of Dow stock. 

T Mr. Whiting consistently reported the shares of Dow held by 
his wife, and the changes in her holdings, without disclaimer. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


This action came on to be tried before the Court, and the 
evidence having been adduced by the parties, the parties 
hav ing been heard, and the Court having filed an opinion 
containing its findings of fact and conclusions of law, dated 
December 24,1974, it is hereby 

Ordered and adjudged that plaintiff Macauley Whiting’s 
complaint in this action be dismissed on the merits; and it 
is further 

Ordered and adjudged that defendant The Dow Chemical 
Company recover of plaintiff on its counterclaim the sum 
of $208,203.80, without interest, and that defendant recover 
of plaintiff the costs of the action. 

Dated: New York, New York, Jan. 3, 1975. 

/s/ Robert J. Ward 
Robert J. Ward 
United States District Judge 

Judgment entered—1-7-75 

/s/ Raymond I . Duruhardt 
Clerk 
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